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Opi nion by Cissel, Admnistrative Trademark Judge:
Applicant, a South Carolina corporation, filed the
above-identified application to register the mark
“ELECTRIC LITE” on the Principal Register for services
whi ch were subsequently identified by amendnment as
“brokerage services in the field of electricity
distribution,” in Class 36. Also by anmendnent, applicant

di scl ai ned the exclusive right to use the word “ELECTRI C
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apart fromthe mark as shown. The basis for filing the
application was applicant’s assertion that it possesses a
bona fide intention to use the mark in connection with
the recited services in comrerce.

A tinely Notice of Opposition was filed on February
13, 1998 by Electric Lightwave, Inc., a Del aware
corporation doing business in Vancouver, Washington. As
grounds for opposition, opposer asserted that it adopted
and has continuously used the mark “ELECTRI C LI GHTVAVE”
since at |east as early as August 31, 1988 in connection
with a wi de range of services; that opposer is the owner
of Registration No. 1,716,539, which issued on Septenber
15, 1992, for the mark “ELECTRI C LI GHTWAVE" f or
“tel ecommuni cations services,” in Class 38; and that
applicant’s mark so resenbl es opposer’s mark that if
applicant were to use its mark in connection with the
services specified in the application, confusion would be
likely. Additionally, opposer pleaded that the mark
sought to be registered so resenbl es opposer’s nmark that
if it were used in connection with the services of
applicant, it would disparage or fal sely suggest a
connection with opposer.

Applicant’s answer to the Notice of Opposition

deni ed the essential allegations made by opposer.
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Addi tionally, applicant asserted that the existence of
two prior third-party registrations denonstrate that
opposer has acquiesced to the use and registration of
mar ks including the terns “lite” and “lightwave,” so that
opposer should not be heard to object to the registration
of applicant’s mark.

A trial was conducted in accordance with the
Trademark Rul es of Practice. Only opposer, however
i ntroduced evi dence, and only opposer filed a brief.
Nei t her party requested an oral hearing before the Board.

On January 26, 1999, opposer filed a Notice of
Rel i ance which made of record the file wapper of
opposer’s pl eaded registration and applicant’s responses
to various interrogatories which had been propounded by
opposer. On the sane day, opposer also filed 24 exhibits
pursuant to a stipulation by the parties. These exhibits
i nclude advertisenents and ot her pronotional nmaterials
for applicant’s services and information concerning
advertising, marketing and other pronotional activities
in which applicant has engaged. Opposer filed a second
Noti ce of Reliance on February 1, 1999. It nade of
record 29 published articles and advertisenments rel ating

t o opposer’s services.
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The parties had stipulated that testinony could be
submtted in the formof affidavits, and accordingly, on
February 1, 1999 and February 4, 1999, opposer submtted
the affidavits of John Unverferth, opposer’s Director of
Mar ket i ng Comrmuni cations; Richard Stevens, M.
Unverferth’s neighbor; Kristin Rethlefsen, and
adm ni strative assistant who works for opposer; Sara
Goodwi n, a “Subject Matter Expert” and former custoner
service representative for opposer; and Karen Johnson,
the Senior Attorney for opposer. Also on February 4,
1999, opposer submtted a paper announcing its intention
to rely on dictionary definitions of “telecommunication”
and “wave.”

Al t hough opposer pl eaded that applicant’s mark
di sparages and fal sely suggests a connection with
opposer, these allegations were neither argued nor proved
by opposer. Accordingly, in view of opposer’s clear
priority of use, the sole issue remining for the Board
to resolve in this proceeding is whether or not
applicant’s use of “"ELECTRIC LITE” as a mark for
br okerage services in the field of electricity
di stribution would be likely to cause confusion with
opposer’s mark for its tel econmuni cations services,

“ELECTRI C LI GHTWAVE. ”
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Based on careful consideration of the record and
argunments before us, we find that these marks, when
considered in their entireties, are not so simlar in
appearance, pronunciation or connotation, and the
services with which opposer uses its mark are not so
closely related to the services set forth in the
application that the use of these marks in connection
with them would be likely to cause confusi on.

Si nmply put, opposer had the burden of proving that
the marks are simlar and that the services are rel ated
such that the use of these two marks in connection with
t hem woul d make confusion |ikely, but opposer has not net
t hi s burden.

The first nunmbered section of opposer’s brief is
titled “The Marks are Simlar in their Entireties as to
Sound and Commercial Inpression,” but after essentially
restating this proposition, opposer goes on to discuss
the simlarities in custoners and trade channel s, rather
than to denonstrate how t he evidence or testinony
supports this conclusion. Contrary to opposer’s
assertion at the end of this discussion, simlarities
bet ween the markets and customers for electricity and
t el ecomruni cati ons services do not “lead to a simlar

commerci al i npression and connotation” for the marks.
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The fact that these marks may well make conmerci al
i npressi ons on sone of the sane people does not make
their respective commercial inpressions simlar.

In fact, based on consideration of the marks
t hensel ves, we find that when they are considered in
their entireties, they are not so simlar that their use
in connection with the services of opposer and the
services set forth in the application would be likely to
cause confusion. Although both marks begin with the sane
word “ELECTRIC,” this word is descriptive of applicant’s
services and suggestive in connection with opposer’s
services, so its inclusion in both marks is not a proper
basis for finding the marks in their entireties to be
simlar. The remaining parts of each mark are different
from each other, and when these different conponents are
combined with the word “ELECTRIC,” the marks in their
entireties are not so sinmlar that they would be likely
to cause confusion if used in connection with the
respective services of the parties. “ELECTRIC LITE” is
sinmply different in appearance, sound and connotation
from“ELECTRI C LI GHTWAVE.” Al though “LITE” is the
phoneti c equival ent of “LIGHT,” opposer’s mark is not
“ELECTRI C LI GHT,” but rather “ELECTRI C LI GHTWAVE,” and

“LIGHTWAVE” is quite different in appearance,
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pronunci ati on and connotation from“LITE.” Opposer has
not established otherw se.

Opposer did not plead that its mark is fanous, but
opposer nonet hel ess makes this argunent in its brief.
Even if opposer had pl eaded fame, the record does not
support this conclusion. The evidence of record with
respect to the use, pronotion and recognition of
opposer’s mark does not establish the |evel of notoriety
necessary for us to reach the conclusion that the mark is
entitled to a broader scope of protection than any other
regi stered mark. Moreover, even if opposer had pl eaded
and proved that its mark is famous, applicant’s mark
still creates a different comercial inpression fromthat
created by opposer’s mark, and this fact, conmbined with
the differences in appearance and pronunciation, |eads us
to conclude that in connection with the respective
services of the parties, these two marks are not so
simlar that confusion would be |ikely.

We thus turn to the relationship between the
services specified in the application and the services
rendered by opposer under its registered mark. Contrary
to opposer’s assertions, the facts that
t el ecomruni cati ons services and electricity are both sold

to ordinary consuners and busi nesses and that both
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services are rendered by neans of wires running to honmes
or businesses do not establish that the services of the
parties are so closely related that the use of these
mar ks in connection with them would be |ikely to cause
confusion. Individuals and busi nesses al so use other
utilities, such as water and gas, both of which are
delivered through pipes, but these facts do not provide
the basis for concluding that customers have reason to
bel i eve that both gas and water are provided by the sane
entity. In fact, this conclusion would be contrary to
conmon experience, just as would be the conclusion that
the sanme entity provides both tel ephone service and
el ectric service. As noted above, this record does not
establish that these marks create sim | ar conmerci al
i npressions or that they are very simlar in appearance
or pronunciation. Simlarly, it does not contain
evi dence or testinmony upon which we could base the
concl usion that consunmers have any reason to assune that
the use of two simlar marks woul d be an indication that
bot h brokerage services in the field of electricity
di stribution and tel ecommuni cati ons services are provi ded
by a single entity.

At first blush, applicant’s argunent with respect to

actual confusion appears to be persuasive. M. Goodw n,
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a former custonmer service representative for opposer
states in her affidavit that during her 10-nonth tenure
at that post, she received “nunerous calls” from people
seeking electric power service. She states that she
recei ved several calls a day during weeks when applicant
was advertising its services in her area, and that
callers told her that they had seen or heard applicant’s
ads. M. Goodw n concludes fromthese inquiries that
these callers were confused about whether Electric

Li ght wave was the same conpany as, or was affiliated
with, Electric Lite. M. Rethlefsen states in her
affidavit that as a receptionist for opposer during a
three-nmonth period in 1998, she answered tel ephone calls
from peopl e who actually wanted to reach applicant,
Electric Lite. She states that callers expressed
confusion as to whether Electric Lightwave was the “power
conpany” or the “electric conmpany.” M. Stevens, the
nei ghbor of opposer’s marketing comruni cati ons director,
states in his affidavit that when he saw a headline in

t he newspaper regarding a court ruling involving
“Electric Lite,” he thought it referred to “Electric

Li ghtwave,” the teleconmunications conpany wi th which he
was famliar. Discussion of this matter with opposer’s

mar keti ng comuni cations director elimnated this
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nm sunder st andi ng. Opposer argues that these affidavits
establish that actual confusion because of the simlarity
of the marks has taken place, and that this is persuasive
evi dence that confusion is |ikely.

The fourth incident opposer argues is evidence of
actual confusion is related in applicant’s response to
| nterrogatory No. 5, wherein opposer asked applicant to
descri be any incidents in which applicant becane aware of
confusi on between the source of its services and the
source of opposer’s services. Applicant responded by
stating that on July 23, 1998, at 8:30 in the norning, a
man who identified hinmself as a representative of Adidas
i nqui red of applicant’s receptionist concerning a recent
Portl and newspaper article announcing the closing of
Electric Lite’'s Portland office, “allegedly to reassure
hi msel f that Electric Lite had nothing to do with the
El ectric Lightwave with which Adidas’ Portland O fice had
its phone service.”

Al t hough we agree with opposer that ordinarily, the
occurrence of actual confusion is an indication that
confusion is likely, the incidents related in these three
affidavits and in applicant’s response to opposer’s
interrogatory do not clearly establish that confusion

actually did occur. They do not overcone the fact that

10
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the other primary factors we nust use to determ ne
whet her confusion is likely cut heavily in favor of
appl i cant.

While it is clear that M. Stevens was confused by
t he name of applicant’s business, this was an isol ated
incident, unrelated to his purchase of either
t el ecomruni cati ons services or electricity, and M.

St evens’ apparent confusion did not involve the purchase
of either applicant’s services or those of opposer.

The calls taken by Ms. Rethlefsen and Ms. Goodw n,
however, do appear to show t hat people who saw or heard
advertisements for “Electric Lite” nmade inquiries to
opposer, “Electric Lightwave.” Both of these affiants
are enpl oyees of opposer, and therefore have an interest
in the outcone of this proceeding. Apart fromthe
hearsay problem it is not clear that the incidents they
rel ate show t hat actual confusion was caused by the
simlarity of the marks and the rel atedness of the
services of the parties. The inquiries fielded by these
two | adies may be attributable to the inperfect
recol l ection consuners have of pronotional materials, or
to the fact that the tel ephone directory for the area in
whi ch applicant had begun to pronote its services may not

yet have included applicant’s tel ephone nunber. W thout

11
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direct testinony fromthe people who allegedly made these
inquiries, we are left to speculate as to what these
peopl e were actually thinking. See: Chicago Corp. V.
North Anmerican Chicago Corp., 20 USPQ2d 1715 (TTAB 1991).
We do not know why these people apparently thought
opposer sold electricity. W have no evidence that these
callers called opposer as a result of confusing the nmark
“Electric Lightwave” with “Electric Lite.” In any event,
the callers all sought electricity, not tel ephone
servi ces, because they asked for “the power conmpany” or
“the electric conpany.” That they called opposer trying
to get electricity is not particularly surprising in view
of the fact that the first word in opposer’s nane is
“ELECTRIC.” We sinply cannot conclude fromthese
affidavits that the callers who spoke with the affiants
necessarily believed that a single business provided both
electricity and tel ecomruni cati ons services under the
mar ks of the parties to this proceeding.

As to the interrogatory response which opposer
argues denonstrates actual confusion caused by these
mar ks, we cannot agree with opposer’s characterization of
applicant’s response. Opposer contends that this
evi dence shows confusi on between the two marks because

“the [opposer’s] customer asked whether the fact that

12
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El ectric Lite [applicant] was shutting down in Oregon
meant that the ELI [opposer] custoner’s telephone
services would be shut off as well.” The actual
interrogatory response, however, as quoted above, couches
the custoner’s inquiry in ternms of an effort “to reassure
hi msel f” that applicant had nothing to do with opposer.

A fair reading of applicant’s response to the
interrogatory is that this man had assumed that applicant
and opposer were not related, but that he sought to
confirmhis assunption. Mere inquiries as to source or
affiliation reveal a less than totally confused state of
mnd in the inquiring person. Punp Inc. v. Collins
Managenent Inc., 15 USPQ2d 1716 (DC Mass 1990).
Applicant’s response is hardly strong evidence that the
marks in question in this proceeding are so simlar that
this custonmer of applicant m stakenly believed that
applicant sold tel ephone service under opposer’s mark.

In summary as to the evidence opposer asserts shows
actual confusion, we find that it is not all that clear
that the marks in question here led to actual confusion
in the marketplace for the respective services of the
parties. This record provides no other basis upon which
to conclude that consumers would be likely to think that

the use of opposer’s mark in connection with the services

13
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set forth in opposer’s pleaded registration would

i ndicate that opposer’s services are being provided by
the same entity that provides the services recited in the
opposed application under the mark sought to be

regi stered.

We note for the record that applicant’s argunment
concerning the existence of the two cited third-party
registrations is not a reason why we are ruling in favor
of applicant in this proceeding. Opposer by no neans
conceded that applicant’s mark would not be likely to
cause confusion with opposer’s mark by not objecting to
the registration of the two marks in question,

“VO CELI TE” for tel ephone peripherals and “I EEE LTS THE
MAGAZI NE OF LI GHTWAVE TELECOVMUNI CATI ONS SYSTEMS” for
printed publications. The marks and the goods in these
registrations are not even arguably close to the
threshold at which confusion with opposer’s mark m ght
occur. That these registrations exist does not support
applicant’s argunment in this regard.

I n summary, because the marks of applicant and
opposer are different in appearance, pronunciation and
connotation, they create different comercia
i npressions. This record does not establish that the

services set forth in the application are closely rel ated

14
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to the services in connection with which opposer has used
and registered its mark or that confusion has actually
taken place. In view of these facts, we hold that
confusion would not be likely if applicant were to use
the mark it seeks to register in connection with the
services set forth in the application.

DECI SI ON:  The opposition is disnm ssed, and the

application will proceed to registration.
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