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Bef ore Seeherman, Qui nn and Hohein, Adm nistrative
Trademar k Judges.

Opi nion by Quinn, Adm nistrative Trademark Judge:
Jet Spray Corporation filed an application to
regi ster the mark NEWAGE JET SPRAY for “beverage

di spensi ng machi nes.”?!

1 Application Serial No. 74/580,684, filed Septenber 30, 1994,
all eging a bona fide intention to use the mark in comerce.
Applicant clains ownership of Registration Nos. 778, 989,

1, 460, 763, and ot hers.
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NewAge | ndustries, Inc. opposed registration under
Section 2(d) of the Trademark Act. Opposer asserted that
it manufactures and sells, under the mark NEWAGE, a full
line of tubing, hoses, fittings and accessories for the
food and beverage industry, that beverage di spensing
machi nes such as applicant’s normally use tubing, hoses,
and fittings of the type sold under opposer’s nark
NEWAGE, and that applicant’s mark, if applied to
applicant’s goods, would so resenble opposer’s previously
used and registered mark NEWAGE for “metal hardness
testers” and “plastic tubing for general industrial and

institutional use”?

as to be likely to cause confusion.

Applicant, in its answer, denied the salient
all egations in the notice of opposition.

The record consists of the pleadings; the file of
the involved application; trial testinmony, and rel ated
exhi bits, taken by opposer; a certified copy of opposer’s
pl eaded registration (showi ng that such is subsisting and
owned by opposer), applicant’s responses to certain of
opposer’s interrogatories and requests for adm ssions,
and excerpts froma printed publication, all introduced

by opposer’s notices of reliance; and a stipulation to

admt certain of opposer’s catal ogs and product

2 Regi stration No. 1,545,260, issued June 27, 1989; combi ned
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literature. Applicant did not take testinmony or
i ntroduce any other evidence. Only opposer filed a
brief.

Before turning to the nerits of the opposition, we
note that on May 28, 1999, during applicant’s testinony
period, a
stipulation was filed to abandon the application w thout
prejudice and to dism ss the opposition w thout
prejudice. The stipulation was between opposer and | M
Cornelius Inc. (“IM”), a non-party to this proceeding.
IM was identified as “the successor to [applicant] as
evi denced by the transfer recorded Novenber 16, 1998 at
Reel 1817/ Frame 0657.” The Board, in an order dated
Septenber 21, 1999, indicated that O fice records “do not
show cl ear chain of title and there is no record on file
of ownership [of the involved application] being
transferred fromJet Spray Corp. To IM Cornelius Inc.”
The Board noted that, based on the recorded docunment, “it
appears IM holds only a security interest in the mark.”
Applicant was allowed tinme to establish a chain of title
to the involved application whereby the stipulation could
be approved by the Board. Although applicant sought an

extension of time to address this issue, nothing nore was

Sections 8 and 15 affidavit fil ed.
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heard from applicant. The Board, on Cctober 5, 2000,
noted that the Office records still failed to reveal any
change in ownership of the involved application, and that
the record of this proceeding failed to include proof of
an assignment of the application to IM. Accordingly,
the Board did not approve the stipulation to abandon the
application and dism ss the opposition, and all owed
opposer tinme in which to advise the Board of its
intentions in this proceeding. Opposer then withdrew its
wi t hdrawal of the opposition, and the Board reschedul ed
trial dates, beginning with applicant’s testinony peri od.
In the Board s order, it again was noted that O fice
records did not reflect any change in ownership of the

i nvol ved application, and that the O fice should be
advised if the ownership situation changed. The Board
never received any update on this point, and opposer’s
brief is silent with respect thereto.

Accordi ng to Kenneth Baker, opposer’s chief
operating officer, opposer manufactures and sells a full
line of tubing, hose, fittings and accessories for
general and industrial use, including use in connection
with applications in the food and beverage industry.
Opposer has continuously used the mark NEWAGE on its

goods since 1951, with sales to the food and beverage
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i ndustry commencing in the late 1960's. The goods are
sold directly to end-users in the food and beverage

i ndustry (including conpani es which purchase or maintain
beverage di spensing equi pment), as well as to food and
beverage industry distributors. The goods are pronoted
t hrough trade shows (including restaurant shows), in

advertisenents in Thomas Register and in trade industry

publ i cations such as Beverage World, and through product

news rel eases and direct mailings.

Applicant is a custoner of opposer’s, and has
purchased opposer’s goods which, according to M. Baker,
may be incorporated as a part of applicant’s beverage
di spensi ng machi nes. Applicant’s goods are sold to the
food service industry, including restaurants, and the
goods are advertised through industry trade shows, trade
magazi nes and cat al ogs.

We now turn to opposer’s |ikelihood of confusion
claim Wth respect to priority of use, opposer’s
ownership of a valid and subsisting registration
est abl i shes opposer’s priority. King Candy Co. v. Eunice
King’s Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA
1974) .

Qur determ nation under Section 2(d) is based on an

analysis of all of the facts in evidence that are
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relevant to the factors bearing on the |ikelihood of
confusion issue. In re E. |I. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973).

In any likelihood of confusion analysis, two key
considerations are the simlarities or dissimlarities
between the marks and the simlarities or dissimlarities
bet ween t he goods. Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Turning first to the marks, applicant’s mark
conprises the entirety of opposer’s mark, NEWAGE, with
t he additional wording JET SPRAY. The issue of
I'i keli hood of confusion nust be determ ned based on a
conparison of the marks in their entireties, but in so
doing, it is not inproper to give, for rational reasons,
nore or |less weight to a particular feature of a mark,
provided that the ultimte conclusion rests on a
consideration of the marks as wholes. That is, in
conparing marks in their entireties, the Board may
i ndicate that some feature of a mark is nore distinctive
or significant than another, and may give greater force
and effect to that feature. See: Kangol Ltd. V.
KangaROOS U. S. A. Inc., 974 F.2d 161, 23 USPQ2d 1945 (Fed.
Cir. 1992); and In re National Data Corp., 753 F.2d 1056,

224 USPQ 749 (Fed. Cir. 1985).
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Considering, in their entireties, the marks NEWAGE
and NEWAGE JET SPRAY, we are of the view that they are
simlar in sound, appearance and meani ng, and create
simlar overall commercial inpressions. The first term
in applicant’s mark is identical to the entirety of
opposer’s mark. OF course, applicant’s mark al so
i ncl udes the words JET SPRAY. We have consi dered these
words of applicant’s mark in determ ning the issue of
i kel'i hood of confusion. However, we have given greater
wei ght to the word NEWAGE in applicant’s mark, because it
is often the first part of a mark which is nost likely to
be i npressed upon the m nd of a purchaser and renenbered,
and we find that would be the case here. Presto Products
Inc. v. Nice-Pak Products Inc., 9 USPQd 1895, 1897 (TTAB
1988). Moreover, the term JET SPRAY for beverage
di spensi ng machi nes appears to be suggestive, while the
term NEWAGE appears to be arbitrary as applied to the
i nvol ved goods. In this connection, we note that the
parties are unfamliar with any third-party uses or
regi strations of NEWAGE marks, or marks simlar thereto,
in the food and beverage industry. Sinply put, the
addi tional words in applicant’s mark are unlikely to

di stinguish it from opposer’s nark.
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Wth respect to the goods, they need not be
identical or conpetitive in nature in order to support a
finding of likelihood of confusion, it being sufficient
for the purpose that the goods are related in sone manner
and/ or that the circunmstances surrounding their marketing
are such that they would be likely to be encountered by
t he same persons under circunmstances that could give
ri se, because of the simlarities between the marks used
t hereon, to the m staken belief that they originate from
or are in sonme way associated with the sane source. See:
Hi | son Research Inc. v. Society for Human Resource
Managenent, 27 USPQ2d 1423 (TTAB 1993); and Chem cal New
York Corp. v. Conmar Form Systens, Inc., 1 USPQd 1139
(TTAB 1986) .

In the present case, the goods are rel ated and
conpl ementary. As explained by M. Baker, beverage
di spensi ng machi nes such as applicant’s incorporate
tubi ng of the type sold by opposer under its mark NEWAGE
and applicant has admtted that its machi nes contain
plastic tubing. In point of fact, M. Baker testified
t hat applicant has been a custoner of opposer’s tubing
whi ch, according to M. Baker, could be used as a
conponent of or as a replacenent part for applicant’s

machi nes.
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I n addition, the record shows that the parties
advertise their goods in the same food and beverage
i ndustry trade publications. Moreover, the parties’
goods travel in the same channels of trade to the sane
cl asses of purchasers in the food and beverage industry.

We concl ude that purchasers famliar with opposer’s
pl astic tubing sold under the mark NEWAGE woul d be |ikely
to believe, upon encountering applicant’s mark NEWAGE JET
SPRAY for beverage di spensing machi nes, that the goods
originated with or were sonehow associated with or
sponsored by the sane entity.

Deci sion: The opposition is sustained and

registration to applicant is refused.



