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M Cat herine Faint, Trademark Exam ning Attorney, Law
O fice 103 (M chael Ham | ton, Managing Attorney).

Before Walters, Chapman and Rogers, Adninistrative
Trademar k Judges.

Opi nion by Walters, Adm nistrative Trademark Judge:

Ri ver Rock Systems, Ltd. has filed a trademark
application to register the mark Rl VERROCK RADI X f or
“conput er software and hardware for providing
t el ecomruni cati ons operati ons support, nanely, custoner
care, billing, rating, and provisioning functions.”?

The Tradenmark Exam ning Attorney has finally refused

regi stration under Section 2(d) of the Trademark Act, 15

1'serial No. 75/676,473, in International Class 9, filed April 7, 1999,
based on an allegation of a bona fide intention to use the mark in
conmmer ce
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U.S.C. 1052(d), on the ground that applicant’s mark so
resenbl es the previously registered marks shown bel ow,
all owned by Radi x Corporation, that, if used on or in
connection with applicant’s goods, it would be likely to
cause confusion or mstake or to deceive.

Regi stration No. 1,026,998 for “designing and

preparation of conputer prograns and the

i npl enment ati on and mai nt enance of conputer

systens” %

dix

| L
oopaaian

Regi stration No. 1,632,970 for “conputers,
conput er peripherals, conputer operating
prograns, conputer utility progranms, conputer
prograns for use in encoding, transmtting and
processing data fromrenote | ocations, printers,
optical character readers, bar code scanners,
couplers, multiplexers, telephone nodens, and

i nterface cabl es”3;

2 Regi stration No. 1,026,998 issued on Decenber 9, 1975, in
International Class 42. Sections 8 and 15 affidavits accepted and
acknow edged, respectively. Renewed for a period of ten years from
Decenber 9, 1995. The mark is lined for the color blue.

3 Registration No. 1,632,970 issued January 29, 1991, in International
Class 9. Sections 8 and 15 affidavits accepted and acknow edged,
respectively. Renewed for a period of ten years from January 29, 2001.
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A

Regi stration No. 1,637,427 for “conputers,
conput er peripherals, conputer operating
prograns, conputer utility progranms, conputer
prograns for use in encoding, transmtting and
processing data fromrenote | ocations, printers,
optical character readers, bar code scanners,
couplers, nmultiplexers, telephone nodens, and

i nterface cabl es”*:

A odix

COpO0ION

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that
are relevant to the factors bearing on the likelihood of

confusion issue. See Inre E. |I. du Pont de Nenpurs and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In

4 Registration No. 1,637,427 issued March 12, 1991, in Internationa
Class 9. Sections 8 and 15 affidavits accepted and acknow edged,
respectively. Renewed for a period of ten years from March 12, 2001
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consi dering the evidence of record on these factors, we
keep in mnd that “[t] he fundanental inquiry nmandated by
Section 2(d) goes to the cumul ative effect of differences
in the essential characteristics of the goods and
differences in the marks.” Federated Foods, Inc. v. Fort
Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976). See also In re Azteca Restaurant Enterprises,

I nc., 50 USPQ2d 1209 (TTAB 1999) and the cases cited

t herei n.

We turn, first, to a determ nation of whether
applicant’s mark and the registered marks, when viewed in
their entireties, are simlar in terns of appearance,
sound, connotation and conmercial i npression.

The Exam ning Attorney notes that applicant’s and
registrant’s marks share the term RADI X. She cont ends
that RADI X is the dom nant portion of each of the
i nvol ved marks; that applicant has nerely added its house
mar k, RIVERROCK, to the dom nant portion of registrant’s
mar ks, RADI X; and that the commercial inpressions of the
mar ks are the same. The Exami ning Attorney agrees wth

applicant that “radi x” is a comon term neaning “the base
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of a nunber system”® but she contends that “radi x” has no
meaning in relation to conputers or software and, thus,
it is an arbitrary termin connection with applicant’s
goods and registrant’s goods and services.

Applicant contends that the only common portion of
the marks is the term“radi x”; that R VERROCK is the
dom nant portion of applicant’s mark because it is the
first termin the mark and it is fanciful; that the
mar ks, considered in their entireties, including the
stylized "R’ and design portions of the registered marks,
engender totally different commercial inpressions; and
that “radix” is a common termthat is neither fanciful
nor arbitrary.?®

The test is not whether the marks can be
di stingui shed when subjected to a side-by-side
conparison, but rather whether the marks are sufficiently
simlar in terns of their overall comrercial inpressions
that confusion as to the source of the goods or services

of fered under the respective marks is likely to result.

> W take judicial notice of the recited definition, fromWbster’'s
Ni nth New Col | egi ate Dictionary, which is referenced in applicant’s
brief.

1nits brief, applicant referenced third-party registrations and the
Exami ning Attorney objected thereto on the grounds that the evidence is
untinely and that a list of registrations is not the proper formfor
submi ssi on of such evidence. W agree with the Exanmi ning Attorney and
have not considered this evidence. See Trademark Rule 2.142(d); and In
re Duofold, 184 USPQ 638 (TTAB 1974).
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The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Seal ed Air Corp.
v. Scott Paper Co., 190 USPQ 106 (TTAB 1975).
Furthernore, although the marks at issue nust be
considered in their entireties, it is well settled that
one feature of a mark may be nore significant than
another, and it is not inproper to give nore weight to
this dom nant feature in determ ning the comrerci al

i npression created by the mark. See In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).

We agree with the Exam ning Attorney that the term
“radix” is arbitrary as applied to the goods and services
in this case. Applicant has provided no information or
evi dence, other than a definition of “radix” as a
mat hematical term that suggests otherwi se. The nere
fact that “radix” is a mathematical term does not
establish a suggestive or descriptive connotation of
“radi x” in connection with the goods and services
i nvol ved herein. Further, we find it unnecessary to
determ ne that one termis or is not dom nant. Rather,
considering the marks in their entireties, it is clear to
us that the marks are substantially simlar so that

cont enpor aneous use on simlar or related goods and
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services is likely to cause confusion. Neither the term
RI VERROCK i n applicant’s mark nor the design feature and

term CORPORATION in the registered marks is sufficient to
di stingui sh these nmarks.

Therefore, we turn our consideration to the goods
and services involved in this case. The Exam ning
Attorney contends that applicant’s goods are rel ated;

t hat both applicant and registrant’s goods include
conputer hardware and regi strant’s goods are not linited
as to channels of trade or class of purchasers; that
registrant’s broadly identified conputer software
enconpasses applicant’s nore narrowy defined software;
and that registrant’s channels of trade and cl asses of
purchasers of its broadly identified goods and services
enconmpass those of applicant’s goods.

Applicant states that its goods are |imted to
products for the teleconmunications industry; that its
“focus is on witing and installing software”; and that
appl i cant does not manufacture hardware, but nerely
provi des hardware incidental to the installation of its
software. Applicant contends that the registrant’s goods
consi st principally of conputer hardware, in particular,
handhel d hardware devices; that such devices are not

directed to the tel ecommuni cations industry; and that any
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sof tware devel opnment is only to enable such devices to
function. Applicant maintains that while both applicant
and registrant produce goods “generally related to
conputer technology ..this simlarity al one cannot
establish a simlarity of goods sufficient to find a
i kel'i hood of confusion.” Applicant argues that the
trade channel s and purchasers of applicant’s and
registrant’s goods are different because applicant’s
goods are directed to the tel ecomruni cati ons industry,
whereas registrant’s goods “are marketed to various
i ndustries.”

The question of |ikelihood of confusion nust be
det erm ned based on an anal ysis of the goods or services
recited in applicant’s application vis-a-vis the goods or
services recited in the registrations, rather than what
t he evidence shows the goods or services actually are.

Canadi an I nperial Bank v. Wells Fargo Bank, 811 F.2d
1490, 1 USPQ2d 1813, 1815 (Fed. Cir. 1987). See al so,
Oct ocom Systens, Inc. v. Houston Conputer Services, Inc.,
918 F.2d 937, 16 USPQ@d 1783 (Fed. Cir. 1992); and The
Chi cago Corp. v. North Anerican Chicago Corp., 20 USPQd

1715 (TTAB 1991). Further, it is a general rule that
goods or services need not be identical or even

conpetitive in order to support a finding of I|ikelihood
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of confusion. Rather, it is enough that goods or
services are related in some manner or that sonme
ci rcunmst ances surrounding their marketing are such that
they would be likely to be seen by the same persons under
circunmst ances which could give rise, because of the marks
used therewith, to a m staken belief that they originate
fromor are in some way associated with the same producer
or that there is an associ ation between the producers of
each parties’ goods or services. 1In re Melville Corp.,
18 USPQ2d 1386 (TTAB 1991), and cases cited therein.
Whi |l e applicant correctly points out that its goods
are specifically for the tel ecommunications industry, we
cannot consider applicant’s coments that its hardware is
only incidental to the installation of its software.
Applicant’s goods, as identified include both hardware
and software for the tel ecomruni cations industry.
Simlarly, the cited Registration No. 1,026,998 incl udes
sof tware design services and the two remaining cited
regi strations include both conputer hardware and
software. Registrant’s goods and services are not
limted to any particular industry and, thus, enconpass
such goods and services rendered to the
t el ecommuni cati ons industry. Registrant’s goods and

services also could be reasonably construed as products
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and services that can be used in operations support.
Therefore, based on the identifications of goods and
services, applicant’s goods are enconpassed by
registrant’s goods and related to registrant’s services.
We conclude that in view of the substanti al
simlarity in the comercial inpressions of applicant’s
mar k, and registrant’s marks, their contenporaneous use
on the overl apping and rel at ed goods and services
involved in this case is likely to cause confusion as to
the source or sponsorship of such goods and services.
Deci sion: The refusal under Section 2(d) of the

Trademark Act is affirned.
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