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Before Simms, Bottorff and Rogers,
Adm ni strative Tradenmark Judges.

Opi ni on by Rogers, Adm nistrative Trademark Judge:

Ant on/ Bauer, Incorporated has filed an intent-to-use
application to register MAXX as a trademark for “batteries
for use with portabl e video equipnent,” in International
Class 9. The Examining Attorney has refused registration
under Section 2(d) of the Lanham Act, 15 U.S.C. 81052(d).
The ground is that applicant’s mark, if used in connection
with the identified goods, would be likely to cause

confusion or m stake or to deceive consuners, in view of
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the prior registration!' of the mark set forth bel ow for

“batteries”:

X

When the refusal was made final, applicant appeal ed.
Bot h applicant and the Exam ning Attorney have filed briefs
and presented oral argunments to the Board. W affirmthe
refusal .

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the |ikelihood of

conf usi on issue. See Inre E.I. du Pont de Nenopurs and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). 1In the
anal ysis of |ikelihood of confusion for this case, key
considerations are the simlarities of the marks, the |egal

equi val ence of the identified goods, and the nunber and

! Registration No. 2,127,332 issued January 6, 1998, and lists
January 9, 1997 as registrant’s date of first use and first use
in comerce
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nature of simlar marks that have been adopted and used on
or in connection with simlar goods.

In regard to the goods, applicant has argued that its
batteries are of a very specific type and for “a separate
mar ket other than normal batteries.” Also, applicant
argued at the oral hearing that users of its portable video
equi pnent batteries are professionals and highly
sophi sti cat ed.

Qur analysis of the simlarity or rel atedness of the
goods is based on the identifications in the involved

application and registration. See Octocom Systens Inc. V.

Houst on Conputers Services Inc., 918 F.2d 937, 16 USPQQd

1783, 1787 (Fed. G r. 1990), and Canadi an | nperial Bank of

Commerce, National Association v. Wll|s Fargo Bank, 811

F.2d 1490, 1 USPQ@d 1813, 1815-16 (Fed. Cir. 1987). The
identification in the registration is not restricted in any
way and could include batteries for use with portable video
equi prent. Moreover, applicant’s identification is not
restricted to batteries used by professional video

equi pnent operators and nust, therefore, be read to include
even batteries for use with hone video equi pnent, i.e.,

equi pnent that woul d not necessarily be operated by highly
sophi sticated users. In short, we find the goods in the

cited registration to enconpass applicant’s goods; and the
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channel s of trade and cl asses of consuners woul d
presunptively be the sane.

In regard to the sight, sound and neani ng of the
respective marks, we note that there is the potential for
both simlarities and dissimlarities in appearance, the
mar ks al nost certainly would be pronounced the same, and
t he marks have the sanme connotati on or neani ng.

The addition of an extra “X’ to applicant’s mark, and
the presence of the lightning bolt in registrant’s mark,
woul d be visual differences. Nonetheless, because
applicant has applied to register its mark in typed form
we must consider the possibility that it could, in actual
use, be set forth in the sane typeface as that enployed by

registrant and in a vertical display. Sunnen Products Co.

V. Sunex International Inc. 1 USPQ2d 1744, 1747 (TTAB

1987), citing Kinberly-Oark Corp. v. H Dougl as

Enterprises, 774 F.2d 1144, 227 USPQ 541, 543 (Fed. GCir

1985) .

W find it likely that the marks woul d be pronounced
the sanme. It is unlikely that consuners would attenpt to
articulate applicant’s “doubl e-x” MAXX differently from
registrant’s “single-x” MAX. Moreover, we agree with the
Exam ning Attorney that consuners would be nore likely to

refer to registrant’s goods as “MAX’ batteries rather than
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try and articulate, as a word, the design el enent of
registrant’s mark, when calling for registrant’s goods.

Finally, we agree with applicant’s apparent contention
that the term“max,” in the context of this case, is highly
suggestive of batteries with “maxi muni power. It is
precisely for this reason that we find the marks to have
the same connotation.?

A maj or point argued by applicant is the existence of
four third-party registrations for marks containing the
term“max” and covering batteries of one type or another.?3

Appl i cant anal ogi zes this case to that faced by the Board

inlIn re HamIton Bank, 222 USPQ 174 (TTAB 1984). In that

case, an Exam ning Attorney refused registration of a
stylized version of the word KEY based on the prior
registration of five KEY-formative marks for various
banki ng services. The applicant therein entered into the

record 15 additional registrations for KEY-formative marks,

2 At the oral hearing, applicant asserted that the max portion of
registrant’s mark is descriptive and asserted that the Exam ning
Attorney has overl ooked standard dictionary definitions of “max”
as meaning “maxinum” W disagree with applicant’s criticism of
the Exam ning Attorney, as applicant never nmade any such
dictionary definitions of record. Nonetheless, we agree with the
notion that both “MAX" and “MAXX,” used for batteries, will be
per cei ved as connoti ng maxi num power .

® Applicant also pointed to an application for a “nmax” mark for
inter alia, “power supply units,” but this application was
subsequent |y anended to del ete such goods fromthe
identification.
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for various types of banking, |ending or financial
services. The Board st at ed:

In the case at hand we are presented with a total
of twenty registered marks owned by fourteen
different entities which contain the word "KEY"
in conbination wth other wrd and design
el enent s. Each registration is for sone sort of
financial service. Most relate specifically to
banki ng services; all are related closely enough
so that wuse of confusingly simlar mrks to
identify the services would create a I|ikelihood
of conf usion.

It is clear that the term "KEY" has been w dely
adopted in the financial field. W attribute
this to the suggestive quality of the term as
applied to such services. .Because the term "KEY"
has been w dely adopted and registered and
because it may be considered suggestive of the
services in this case, it is a weak elenent in
the various marks in which it appears.

. The term has weak trademark significance in
this field because of its suggestiveness, which
is evidenced by its wdespread adoption and

registration. In the case at hand the
applicant's mark is no nore likely to cause
confusion with the five cited registered marks
than the five cited marks are likely to cause

confusion with the fifteen other registered nmarks
whi ch contain the term"KEY."

Id. at 178-79.

Though the Ham | ton Bank case at | east appears to
present an apt anal ogy to the case at hand, we do not find
it as anal ogous to the instant case as does applicant.

First, the nunber of prior registrations referenced in

this case is much | ower than the nunber in Ham | ton Bank.
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Second, three of these four other registrations are for
specific, and distinguishable, types of batteries. Third,
the marks in all four of these registrations utilize one or
nore other terns in conjunction with “max”. The cited
registration, while it does not have another term has a
design elenent. W disagree with applicant’s contention
that its addition of a second “X’ to its mark is the

equi val ent of adding, as in the other registrations,

anot her term or design el ement.

In Ham | ton Bank, the Board found that the marks in
the cited registrations were no nore |likely to be confused
with the applicant’s mark than were the marks in the other
regi strations that were not cited against the applicant.
In this case, by contrast, applicant’s mark is nore |likely
to be confused with the one previously registered mark that
has been cited than with the other four that were not
cited. In short, the circunstances in this case are not
the sane as the circunstances Ham | ton Bank.

We acknow edge that the existence of four third-party
registrations for MAX-formative marks for different types
of batteries at first glance appears unusual. W do not
pretend to be able to explain the processing and
exam nation of each of the applications which resulted in

i ssuance of these other registrations; nor is it our
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responsibility to do so in this appeal fromthe refusal of
t he invol ved application. W are constrained to review the
record before us insofar as it bears on the various du Pont

factors. See In re Nett Designs Inc., 57 USPQ2d 1564, 1566

(Fed. Cir. 2001) (“Needless to say, this court encourages
the PTO to achieve a uniformstandard for assessing
registrability of marks. Nonetheless, the Board (and this
court inits limted review) nust assess each mark on the
record ...submitted with the application.”). Having done
so, we find that if consunmers who are famliar with the
cited registrant's MAX and design mark for batteries in
general encounter MAXX for a particular type of battery,
confusion is |ikely.

Mor eover, even if we consider the third-party
regi strations as evidence that the cited mark is highly
suggesti ve and sonewhat weak, the owner of a registration
for a weak mark still is entitled to protection agai nst
registration by a subsequent user of a virtually identical
mark for |legally equival ent goods. See Hollister

| ncorporated v. Ident A Pet, Inc., 193 USPQ 439 (TTAB

1976) .
Under the circunstances of this case, we resolve any

doubts regarding the registrability of applicant's mark in
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favor of registrant. See TBC Corp. v. Holsa Inc., 126 F.3d

1470, 44 USPQ2d 1315 (Fed. G r. 1997).

Deci sion: The refusal of registration is affirned.



