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Opi nion by Hairston, Adm nistrative Trademark Judge:

Raj & Raj Realty, Ltd. has filed an application to

regi ster the mark shown bel ow,

! Judge Hol tzman has been substituted for Judge McLeod who is no
longer with the U S. Patent and Trademark Office. See In re Bose
Corp., 772 F.2d 866, 227 USPQ 1 (Fed. Cr. 1985).
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for restaurant services.?|

Regi stration has been finally refused by the Trademark
Exam ni ng Attorney under Section 2(d) of the Trademark Act,
15 U.S. C. 81052(d), on the ground that applicant’s mark,
when used in connection with the identified services, so
resenbl es each of the follow ng marks, which are registered
to the sane entity, as to be likely to cause confusion,
m st ake or deception:

S| NGLETON f&r “fresh and frozen fish and
shel |l fish”;

S| NGLETON SUPREME for “frozen shellfish”;EI
and the mark shown bel ow

for “fresh and frozen seafood”.EI

Applicant has appealed. Briefs have been filed and an

oral hearing was held before the Board.

2 Serial No. 75/586,706, filed Novermber 12, 1998, which alleges
dates of first use of January 15, 1998.

® Registration No. 1,222,770 issued January 4, 1983; combi ned
Section 8 & 15 affidavit filed.

4 Regi stration No. 1,190,854 issued February 23, 1982; conbined
Section 8 & 15 affidavit filed.

5 Regi stration No. 1,202,907 issued July 27, 1982; conbined
Section 8 & 15 affidavit fil ed.



Ser No. 75/586, 706

Applicant, in urging reversal of the refusal to
regi ster, contends that when the marks are viewed in their
entireties, its mark is different fromeach of the cited
marks; and that its restaurant services and registrant’s
seafood are not related because its restaurants do not
speci alize in seafood, but instead feature “Anmerican
cuisine” with sone seafood on the nenu. Al so, applicant
mai ntai ns that there have been no instances of actual
conf usi on.

The Exam ning Attorney, on the other hand, argues that
applicant’s mark and each of the cited marks are very
simlar because of the shared presence of the term
“SINGLETON(S).” Further, the Exam ning Attorney contends
that applicant’s restaurant services and registrant’s
seafood are rel ated because seafood and restaurant services
are commonly nmarketed by a single entity under a single
mar k. Al so, the Exam ning Attorney notes that applicant
serves seafood in its restaurants.

Qur determ nation under Section 2(d) of the Trademark
Act is based on an analysis of all of the probative facts
in evidence that are relevant to the factors bearing on the
| i keli hood of confusion issue. Inre E 1. du Pont de
Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In

any likelihood of confusion analysis, two key
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considerations are the simlarities between the nmarks and
the simlarities between the goods and/or services.

W note, at the outset, that there is no per se rule
which requires a finding that confusion is |likely whenever
food itens and restaurant services are sold under simlar
marks. See, e.g., Jacobs v. International Miltifoods
Corp., 668 F.2d 1234, 212 USPQ 641 (CCPA 1982) [no
| i kel i hood of confusion between BOSTON TEA PARTY for tea
and BOSTON SEA PARTY for restaurant services; “a party mnust
show sonething nore than that simlar or even identica
mar ks are used for food products and for restaurant
services”]; and In re Central Soya Conpany, Inc., 220 USPQ
914 (TTAB 1984) [no |ikelihood of confusion between POSADA
(stylized) for Mexican style prepared frozen enchil adas and
LA POSADA for | odging and restaurant services].

Turning first to the marks, although there are
simlarities between them due to the shared presence of the
term“SINGLETON(S),” we find that there are specific
di fferences between applicant’s mark and each of the cited
marks. I n particular, the plural “SINGETONS,” the
inclusion of the initials “H and “R " and the prom nent
design feature in applicant’s mark [which includes HSR in
|l arge letters] results in a mark that, when considered in

its entirety, is different in appearance from SI NGLETON,



Ser No. 75/586, 706

SI NGLETON SUPREME and CLARA SI NGLETON and the design of a
boat .

Moreover, as to the respective services and goods, we
are not persuaded, on this record, that restaurant services
and seafood are related. |In support of his contention that
such goods and services are related, the Exam ning Attorney
submtted five third-party registrations of marks which
cover “fish”, on the one hand, and “restaurant services,”
on the other hand. However, there are several problens
with the registrations. One of the registrations issued
under Section 44(e) of the Trademark Act, rather than on
the basis of use in comerce, and two of the registrations
are clearly house marks and cover a variety of food itens
and ot her unrel ated products/services. 1In short, these
regi strations do not satisfy the “sonmething nore” evidence
requi renent set forth by the Court in Jacobs v.
International Miltifoods Corp., supra at 643 [of 212 USPQ .
While the Exam ning Attorney has relied on In re Azteca
Restaurant Enterprises Inc., 50 USP@@d 1209 (TTAB 1999), in
support of his contention that restaurant services and
seafood are related, we believe that case is
di stingui shable fromthe facts herein. |In that case, the
Board found a |ikelihood of confusion between the

applicant’s restaurant services rendered under the mark
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AZTECA MEXI CAN RESTAURANT and the registrant’s Mexican food
products sold under the mark AZTECA. Not only were the
marks in In re Azteca substantially simlar, but the record
therein consisted of ten use-based third-party

regi strations of marks which were registered for restaurant
services, on the one hand, and food itens, on the other
hand. In addition, five of the registrations covered both
restaurant services and Mexican food itens.

In sum when we consider the specific differences in
applicant’s mark and the cited marks with the fact that
this record | acks the “sonething nore” necessary to
establish that restaurant services and seafood are rel ated,
it is our view that applicant’s use of the mark HSR HR
SI NGLETONS and design is not likely to cause confusion with
t he marks SINGLETON, SI NGLETON SUPREME and CLARA SI NGLETON
and desi gn.

Decision: The refusal to register is reversed as to

each of the cited registrations.



