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Opi ni on by Rogers, Adm nistrative Trademark Judge:

Si enens Aktiengesel |l schaft has filed an application to
register the mark ABMin International Cass 9 for goods
identified as "el ectronic conponents, nanely integrated
circuits."h:I The Exam ning Attorney refused registration of

applicant's mark under Section 2(d) of the Trademark Act,

1 Application No. 75/559,756, filed Septenber 25, 1998, clai m ng
priority under Section 44(d) of the Trademark Act and seeki ng
regi stration under Section 44(e), based on applicant's ownership
of a German registration for the mark.
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15 U.S.C. § 1052(d), because of the prior registration of
ABM2, in class 9 for "optical fiber cables."EI

When the Exami ning Attorney nade the refusal of
registration final, applicant appealed. Both applicant and
the Exam ning Attorney have filed briefs, but an oral
argunent was not requested. W affirmthe refusal.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are

relevant to the factors bearing on the Iikelihood of

confusion issue. See Inre E.1. du Pont de Nenours and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In the

anal ysis of likelihood of confusion presented by this case,
key considerations are the virtually identical nature of
the marks, the related nature of the goods, and the
presunptively simlar classes of consuners for these goods

and services. Federated Foods, Inc. v. Fort Howard Paper

Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

The mar ks appear and are pronounced the sane, but for
registrant's addition of a "2" to the letters "ABM"
Regi strant's mark appears to be an arbitrary al pha-nuneric
conbi nati on and applicant's conbination of letters also

appears to be arbitrary.

2 Registration No. 2,184,985, issued August 25, 1998, based on
claimed dates of first use for both classes of April 1997.



Ser. No. 75/559, 756

W note applicant's argunent that the nunber 2 in
registrant’'s mark nakes "a strong inpact on the eye and

ear," but we disagree with applicant's conclusion. |Its

pl acenent as the last elenent in registrant's mark nmay

| essen its significance, as conpared to the leading letters
"ABM " for many that see or hear the mark. Moreover, we
find merit in the Exam ning Attorney's argunent that many
may sinply view the nunber as indicating registrant's goods
are the second in a series or of a second generation. Ve
al so note applicant's argunent that, when the marks are
considered in conjunction with the respective goods for

whi ch they are used, they would be perceived as acronyns
and have different connotations. There is, however, no
support for the argument that registrant's nmark woul d be
considered as an acronym Applicant's only proffered
support is the observation that Ais the first letter in
registrant's mark and in its nane. This is insufficient
basis to conclude that the entirety of registrant's mark
woul d be perceived as an acronymw th a specific

connotation different fromany connotation that may be

associated with applicant's ABI\/IEI

3 W are skeptical, too, of applicant's assertion that its use of
ABM woul d be perceived as an acronym for Asynchronous Transfer
Mode Network Buffer Manager.
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In our consideration of the simlarity of the invol ved
mar ks, we are m ndful of the w de scope of protection that
has often been accorded arbitrary arrangenents of letters.
See 3 J. Thomas McCarthy, MCarthy on Trademarks and Unfair
Conpetition, Section 23.33 (4'" ed. 2000). |ndeed, the
Board has stated that it is a "well-established principle
of our trademark |aw that confusion is nore |likely between
[simlar conbinations of] arbitrarily arranged letters than

bet ween ot her types of marks." See Edi son Brothers Stores,

Inc. v. Brutting E.B. Sport-International GrbH 230 USPQ

530, 533 (TTAB 1986) (involving nmarks EB and EBS).

The great simlarity of the marks nmakes it |ikely
that, if the marks were used in connection with rel ated
goods, confusion would result. In this regard, the Board
has stated that "[i]f the narks are the sane or al nbst so,
it is only necessary that there be a viable relationship
bet ween the goods or services in order to support a hol ding

of likelihood of confusion.” 1In re Concordia |International

Forwar di ng Corp., 222 USPQ 355, 356 (TTAB 1983).

Turning to the invol ved goods, the Exam ning Attorney
contends that these goods can and do emanate from sources
utilizing the sane mark for both goods; that applicant has,
at least until a recent divestiture of its fiber optic

systens busi ness, produced both of the invol ved goods; that
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t he goods can be ordered fromthe same catal ogs; and that
there are nunmerous NEXIS articles which discuss both
applicant's and regi strant's goods and establish that they
are conpl enent ary.

Evi dence i ntroduced by the Exam ning Attorney in
support of the refusal includes: third-party registrations
show ng that the sane mark has been regi stered for
"integrated circuits"” and "optical fiber connectors," or
"fiber optic cable" or "optical cables ...optical fibers" or
"fiber optic connectors and cabl es”; registrations of
applicant for marks for "integrated circuits” or for
"optical fiber cables" or for "cables containing fiber
optic filanments"; a press release retrieved from
applicant's web site, and various news reports retrieved
from NEXI'S, discussing applicant's divestiture of its fiber
opti cs business; photocopies of pages fromthe 1999
"el ectroni c engineers master catal og” and from " Conput er
Shopper" nmgazi ne; and various articles retrieved from
NEXI S whi ch include either "integrated circuit" or "chip"IZI

and "optical fiber."

* The Exanmining Attorney al so made of record a computer
dictionary definition that defines "integrated circuit" as "[t] he
formal nane for chip."
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Applicant distinguishes the third-party registrations
as covering "conpany nanes or house marks" and asserts that
its mark and registrant's mark "are not house marks and are
not likely to be perceived as such.” In regard to the
evi dence that applicant has marketed both of the invol ved
products, applicant notes that none of its registered marks
covers both goods; rather each registration lists only
integrated circuits or fiber optic goods, but not both.
Applicant also contends that integrated circuits and
optical fiber cables differ "in formand function" and
generally woul d be purchased by different conpanies or,
even if purchased by the sanme conpanies, "would be
purchased by different individuals or divisions."” Further,
applicant contends that "it is unlikely that consuners
woul d encounter the marks together. Even if the goods
are both used in tel econmunication networks ...[t]he
Applicant's integrated circuits woul d al ready be
incorporated into an end product before that product
[ woul d] be conbined with optical fiber cables in a
t el ecommuni cation system"™ Finally, applicant contends
t hat purchasers of the involved goods woul d be
sophisticated and "less likely to be confused than ordinary

consuners. "
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It is well settled that the third-party registrations
made of record by the Exam ning Attorney have probative
value to the extent that they suggest that the goods listed
therein and which are relevant to this case ("integrated
circuits" and "optical fiber connectors,” or "fiber optic
cable" or "optical cables ...optical fibers" or "fiber optic
connectors and cables") are of a type which nmay enanate

froma single source under the same mark. In re Al bert

Trostel & Co., 29 USPQ@d 1783, 1786 (TTAB 1993).

Applicant's argunment that the marks in these registrations
are house marks does not persuade us that the principle
does not apply. The argunent presunes that the goods
listed in the registrations would have their own product
mar ks, apart fromthe house marks, and that the owners of
these registrations, |ike applicant, would not use the sane
product mark for these different products. There is no
evidence in the record, however, to support the
presunption; house marks or not, the evidence suggests that
the identified goods emanate froma single source with the
same nark.

We do not disagree with the applicant's argunment that
its goods and those of registrant differ in formand
function. Indeed, apart froman initial characterization

of the goods as related itens of conputer hardware, the
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Exam ni ng Attorney has not argued that the goods perform
the sane function or are interchangeable. Rather, the
argunment is that they are conpl enentary and woul d,
therefore, be marketed to the same class of consuners.
Though t he phot ocopi es of pages fromthe 1999 "el ectronic
engi neers naster catal og" and from " Conputer Shopper™
magazi ne do not support this argunent, excerpts retrieved

fromNEXIS do. W note, in particular, the follomﬁnga

JDS  Uni phase makes chi ps t hat al | ow
conpanies to send nore info over optical
fi ber without having to lay nore cable.
Fortune, Decenber 20, 1999.

And JDS Uni phase is picking up nicely. It
has gained 10 3/8. That's a gain of 4 1/2
per cent. It makes chips for increasing the

carrying capacity of optical fibers.

®> Each of these NEXI S references includes the term"chip" rather
than integrated circuit; however, the evidence establishes that
"chip" is nerely a less fornmal nane for an integrated circuit.

In addition, though applicant attenpts to discount this
evi dence by observing that the articles refer to "optical fibers"
rather than "optical fiber cables,” we do not find the difference
significant. To be sure, other NEXIS references nmake clear that
"optical fibers" can be m nuscule enough to fit on the surface of
a chip or integrated circuit. The references we have set out,
however, clearly enploy "optical fiber" as a nmeans of referencing
a broader panoply of fiber optic material. See also, in this
regard, the following dictionary definition, of which we take
judicial notice, and which evidences that sone of the terns in
this industry are sonewhat interchangeabl e:

fiber optic, fiber optics, fiber optic cable, optical fiber
These are cabl es constructed of parallel, bundled, slender,
transparent fibers of glass or plastic, encased in a |esser
refractive material, which carry transnitted |ight through the
I ength of the cable through internal reflection. ...The unenhanced
capacity of fiber optic is about 2.5 Gops... Fiber optic cables
have far greater bandw dth...than traditional copper phone wres...
Data & Tel econmuni cations Dictionary 288 (1999).
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Transcri pt #99112425FN- 119 from CNNFN [ Cabl e
News Network Financial], for the show
"Mar ket Coverage," Novenber 24, 1999.

JDS Uni phase gets 60% of its sales from
fiber-optic telecom equipnent. It also
makes chips to increase carrying capacity of
optical fibers.

| nvestor's Business Daily, July 16, 1999.

HEADLI NE: OFFER TO RAZE FORMER HESS' S IN
PACKAGE TO WOO LUCENT; CTY WOULD TEAR DOMN
OLD HESS'S TO MAKE WAY FOR LUCENT OFFI CES;
AEDC WOULD OMWN NEW BU LDING, LEASE IT TO
TELECOVMUNI CATI ONS G ANT

..M croel ectronics G oup, whi ch has
facilities in Allentown, Salisbury Township
and Breinigsville, makes conponents and
systens for the telecomunications and
conput er markets.

Breinigsville is hone to part of the
conpany's opto-electronics--optical fiber--
group.

A Reading facility, enploying about 2,000,
makes parts for optical fiber conmunications
systens as well as integrated chips using
exotic materials. ..

The Mrning Call (A lentown), February 28,
1998.

Applicant's argunment that even if the involved goods
wer e purchased by the sane conpani es, they "woul d be
purchased by different individuals or divisions" is not
persuasive and is without support in the record. The sane
is true of applicant's argunent that even if the goods are

conplenentary, its "integrated circuits would al ready be

incorporated into an end product before that product
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[ woul d] be conbined with optical fiber cables in a
t el econmuni cati on system "

Applicant's last argunent is that the consuners of the
i nvol ved goods are sophisticated and, therefore, |ess
likely to be confused. W do not find the argunent
persuasive. There are no limtations on channels of trade
in the registration or applicant's application. Therefore,
we consider all possible channels of trade for the invol ved

goods. Canadi an | nperial Bank of Commerce, Nati onal

Associ ation v. Wl ls Fargo Bank, 811 F.2d 1490, 1 USPQd

1813, 1815-16 (Fed. Cir. 1987). This would include the
possibility that consuners m ght be purchasing applicant's
integrated circuits and registrant's optical fiber cables
fromresellers, rather than directly from applicant and
registrant. Under such circunstances, the |likelihood of
confusi on, even anong sophisticated consuners is increased.
Moreover, it is well settled that even technically

know edgeabl e purchasers are not necessarily inmune from
source confusion when goods are sold under simlar marks.

Wi ss Associates Inc. v. HRL Associates Inc., 902 F.2d

1546, 14 USPQRd 1840 (Fed. Gir. 1990) (Even discrimnating
pur chasers of products costing thousands of dollars held

likely to be confused by contenporaneous use of marks TMS

10
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and TMM, and Aries Systens Corp. v. Wrld Book Inc., 23

USPQRd 1742, n.17 (TTAB 1992).

Finally, we note that if there were any doubt on
the question of likelihood of confusion, it would have
to be resolved against the newconer, as the newconer
has the opportunity of avoiding confusion and is

obligated to do so. See TBC Corp. v. Holsa Inc., 126

F.3d 1470, 44 USP@d 1315 (Fed. G r. 1997).
Deci si on: The refusal to register under Section

2(d) is affirmed.
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