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Opi ni on by Hairston, Adm nistrative Trademark Judge:
Avant | mrunot herapeutics, Inc. seeks to register the

mar K AVANT | MMUNOTHERAPEUTI CS for “pharmaceuticals for

t herapeutic and di agnostic uses in the treatnment of

cardi ovascul ar di sease, i nmmune di sorders, and infl ammmati on
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[ and] vaccines and purified proteins for therapeutic and
medi cal di agnostic use.”?

Regi stration has been finally refused pursuant to
Section 2(d) of the Trademark Act, 15 U.S.C 81052(d), on
the ground that applicant’s mark, if used in connection
with the identified goods, so resenbles the mark AVANTI
regi stered for “biochemcal for |aboratory use, nanely
phosphol i pi ds; [and] biochem cal for pharmaceutical use,
nanmel y phospholipids for use as an additive or conci pi ent

i n pharmaceutical s, ”?

as to be likely to cause confusion,
m st ake or decepti on.
Appl i cant has appealed. Briefs have been filed, but

an oral hearing was not requested.

! Serial No. 75/496,494 filed June 3, 1998; based on applicant’s
allegation that it has a bona fide intent to use the mark in
conmerce. The application includes the follow ng statenent:

“The word ‘avant’ appearing as part of the mark AVANT

| MMUNOTHERAPEUTI CS nmeans ‘ before’ in French.” |In addition, the
word “I MMUNOTHERAPEUTI CS” has been disclained apart fromthe mark
as shown. W note that as originally filed, the application al so
covered “scientific research and assay services.” Al t hough the
services were subsequently anended to “scientific research and
pre-clinical assaying services and pharmaceutical testing; custom
synt hesi s of proteins, polynucleotides and bi onol ecules to the
order and specification of others,” applicant ultimately del eted
t hese services fromthe application

2 Regi stration No. 1,466,820 i ssued Decenber 1, 1987; Sections 8
& 15 affidavit accepted. The registration includes the follow ng
statenent: “The English translation of the word ‘avanti’ in the
mark is ‘go forward .”
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W turn first to a consideration of the respective
marks. The Exami ning Attorney argues that the marks are
simlar in sound, appearance and comrerci al inpression
because the dom nant portion of applicant’s mark, AVANT, is
highly simlar to registrant’s mark, AVANTI. In this
regard, the Exami ning Attorney maintains that AVANT is the
dom nant portion of applicant’s mark because it is the
first word in the mark and because | MMUNOTHERAPEUTICS i s
descriptive of applicant’s goods.

Applicant, on the other hand, argues that the
| MMUNOTHERAPEUTI CS portion of its mark cannot be ignored in
anal yzing the marks; and that the marks create different
commerci al inpressions, and have different neanings,
particularly in view of the translations of the words
“AVANT” and “AVANTI .”

Whi |l e marks nmust be considered in their entireties, it
is nevertheless the case that, in articulating reasons for
reaching a conclusion of the issue of |ikelihood of
confusion, “there is nothing inproper in stating that, for
rati onal reasons, nore or |less weight has been given to a
particul ar feature of a mark, provided the ultinmate
conclusion rests on a consideration of the marks in their
entireties.” In re National Data Corp., 753 F.2d 1056, 224

USPQ 749, 751 (Fed. G r. 1985). For instance, “that a
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particular feature is descriptive or generic with respect
to the invol ved goods or services is one commonly accepted
rationale for giving less weight to a portion of a mark ..
224 USPQ at 751.

In this case, the disclained term?*| MMUNOTHERAPEUTI CS’
in applicant’s mark is nmerely descriptive of applicant’s
goods, and thus the dom nant and principal source-

i ndi cative el enent of such mark is AVANT. AVANT is highly
simlar to the registered mark AVANTI in sound and

appear ance, and when translated (assum ng that purchasers
are even famliar with the translations), the connotations
of AVANT and AVANTI are only slightly different. Thus,
when the marks AVANT | MMUNOTHERAPEUTI CS and AVANTI are
considered in their entireties, the simlarities in sound,
appear ance and comerci al inpression outweigh the

di fferences.

Turning next to a consideration of the respective
goods, applicant argues that the purchasers thereof are
different and that the goods travel in different channels
of trade. In particular, applicant argues that its goods
are “pharmaceutically active conpositions” whereas

regi strant’s goods are “pharnaceutically inert additives.”
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Further, applicant states that:

Wher eas the AVANTI phospholipid materials

are bought and sold in bulk for a range

of possi bl e uses, the nedicines and

di agnosi s products associated with the

mar k AVANT | MMUNOTHERAPEUTI CS ar e highly

regul ated (i.e., by the Federal Food and

Drug Adm nistration) and are only

distributed in specific |imted quantities

for an approved purpose (treatnent,

prevention, or diagnhosis of disease).

(Brief, p. 5).

The Exam ning Attorney, on the other hand, argues that
it nmust be presuned that applicant’s and registrant’s goods
are marketed to the same cl asses of purchasers because
there are no restrictions in the registrant’s
identification of goods, and that even applicant has
i ndi cated that registrant’s goods are subject to a range of
possi bl e uses. Further, the Exam ning Attorney argues that
because applicant is involved in the custom synthesis of
proteins, polynucl eotides and bi onol ecules to the order and
specification of others, it is probable that applicant
woul d manufacture registrant’s type of goods. Thus, the
Exam ning Attorney argues that there is a sufficient
rel ati onship between applicant’s and registrant’s goods to
support a finding of likelihood of confusion.

We are not persuaded, on this record, that applicant’s

pharmaceuticals for therapeutic and diagnostic uses in the
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treatment of cardiovascul ar di sease, i mune di sorders, and
i nfl ammati on and vacci nes and purified proteins for

t herapeutic and nedi cal diagnostic use, on the one hand,
and registrant’s phospholipids for |aboratory and

phar maceuti cal use, on the other hand, are rel ated
products. There is no evidence in this record that
conpani es whi ch market applicant’s types of

phar maceuti cal s, vaccines and purified proteins al so narket
phosphol i pids for | aboratory use and for pharmaceutical use
as an additive or concipient under the sanme marKk.

Moreover, it is pure speculation on the Exam ning
Attorney’ s part when she argues that applicant would
probably manufacture registrant’s types of goods. Although
applicant’s application at one point included the “custom
synthesis of proteins, polynucleotides and bi onol ecules to

the order and specification of others,” these services have
been del eted and they are not before us in this appeal.
Thus, we cannot consider these services in determ ning

whet her the goods identified in applicant’s application and

the goods identified in the cited registration are rel ated.?®

® W should add that even if these services had not been del eted
fromapplicant’s application, there is no evidence in this record
to suggest that such services and applicant’s types of goods
emanate fromthe sanme sources
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A reasonabl e interpretation of applicant’s
identification of goods |eads us to conclude, as applicant
has argued, that applicant’s types of goods woul d be
marketed to |icensed di spensers such as physici ans.
Simlarly, a reasonable interpretation of registrant’s
identification of goods |eads us to concl ude that
registrant’s types of goods would be marketed to
| aboratories and conpanies for use as ingredients in
phar maceuticals. Thus, the purchasers and trade channel s
for the respective goods are different. W note that
applicant has indicated that registrant’s types of goods
have a range of possible uses. W do not interpret this to
mean, however, that registrant’s goods are in the nature of
drugs which are di spensed by physicians, but rather that
such goods have a wi de range of uses by | aboratories and
pharmaceutical conpanies. Finally, it seems to us that
both applicant’s and registrant’s products are of a
sophi sticated nature and that they woul d be sold under
ci rcunstances that insure discrimnation in the purchase
t her eof .

In sum notwithstanding the simlarity of the marks
AVANT | MMUNOTHERAPEUTI CS and AVANTI, we find that this
record does not establish that applicant’s pharmaceutical s

for therapeutic and diagnostic uses in the treatnment of
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cardi ovascul ar di sease, immune disorders, and inflanmation
and vaccines and purified proteins for therapeutic and
medi ci nal and di agnostic use, on the one hand, and

regi strant’ s phospholipids for |aboratory and

phar maceuti cal use, on the other hand, are so related that
confusion is likely to result fromthe contenporaneous use
of the foregoing marks on these respective goods.

Deci sion: The refusal to register is reversed.
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