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UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Gol den Appl es Candy Conpany, Inc.
Serial No. 75/471, 837

Mark F. Harrington and Geza C. Ziegler Jr. of Perman &
Green LLP for Gol den Appl es Candy Conpany, Inc.
Fred Mandir, Trademark Exam ning Attorney, Law Ofice 105
(Thomas G Howel |, Managi ng Attorney).
Bef ore Seeherman, Bucher and Drost, Adm nistrative

Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Gol den Appl es Candy Conpany, Inc. has appeal ed from
the final refusal of the Trademark Exami ning Attorney to
regi ster MOTHER NATURE S HEALTH POPS for “herba
honeopat hi ¢ health pops for the treatnment of cough and

cold, airborne allergies, snoker’s wthdrawal, prenenstrual
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syndrone, and stress and anxiety.”EI The words HEALTH POPS
have been di scl ai ned.

Regi stration has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U. S.C. 1052(d), on the ground of
| i kel i hood of confusion with the previously registered mark
MOTHER NATURE HEALTH PRODUCTS and desi gn, as shown bel ow,

with the words NATURE and HEALTH PRODUCTS disclairred.EI

%MOTHER
N O r——y

The goods in that registration are identified as “vitamn
suppl ements; nutritional supplenents; throat |ozenges;

medi cat ed nout hwash; preparations of fish products for use
as dietary suppl enents, nanely, shark liver oil, squal ene
and fish oil; preparations of apiary products for use as
di etary suppl enents, nanely, royal jelly, royal jelly and
bee pollen m xture and propolis.” It is the Exam ning
Attorney’s position that applicant’s mark so resenbl es the
registered mark that, if used on applicant’s identified
goods, it would be likely to cause confusion or m stake or

t o decei ve.

! Application Serial No. 75/471,837, filed April 21, 1998,
asserting a bona fide intention to use the mark in comerce.
2 Regi stration No. 2,115,113, issued Novenber 26, 1997.
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The appeal has been fully briefed, but an oral hearing
was not requested.

W affirmthe refusal of registration

Qur determ nation is based on an analysis of all of
the probative facts in evidence that are relevant to the
factors set forth iniInre E I. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In any likelihood
of confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
the goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Turning first to the goods, applicant’s identified
her bal honeopat hic health pops for the treatnent of cough
and cold are extrenely simlar, in both their nature and
purpose, to the throat |ozenges identified in the cited
registration. Applicant argues that its goods differ from
those of the registrant because its goods are related to
medi ci nes and the nedical treatnent of specific ailnents,
while registrant’s goods are vitamn or nutritional
suppl enents. However, as pointed out by the Exam ning
Attorney, the registrant’s throat | ozenges and nedi cat ed
nout hwash coul d be used for the treatnent of coughs and
colds, the sane ailnents that applicant’s health pops

treat. Applicant’s response, that “the consunmer seeking
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honmeopat hi ¢ nedicines will know the difference and i s not
likely to be confused by throat | ozenges and nedi cat ed
nout hwash,” reply brief, pp. 4-5, is not persuasive. The
guestion is not whether consumers will be confused as to
the products, but whether they will be confused as to the
source of the products. It is well-established that it is
not necessary that the goods of the parties be simlar or
conpetitive, let alone identical, in order to support a
hol di ng of |ikelihood of confusion. See In re

I nternational Tel ephone & Tel egraph Corp., 197 USPQ 910
(TTAB 1978).

Mor eover, the evidence shows that applicant’s goods
are otherwi se related to the goods identified in the
registration. The Exami ning Attorney has nmade of record a
nunber of use-based third-party registrations which show
that entities have registered their marks both for goods of
the type listed in applicant’s application and for goods of

the type recited in the registrant’s registration.EI Thi r d-

% See, for exanple, Registration No. 2,241,235 for dietary,
nutritional and herbal supplenents; honeopathic pharnmaceutica
preparations for treating cold and flu synptons; Registration No.
2,223,243 for dietary supplenments, vitam n supplenents, mnera
suppl ement s and honeopathic tablets for use in the treatnent of,
inter alia, cold and flu synptons, allergy synptons and
prenmenstrual synptons; Registration No. 2,263,385 for, inter
alia, pharmaceutical preparation used in the treatnent of
coughs, sore throats, nasal congestion and col ds; herbal cough
drops; nedicated | ozenges; throat |ozenges; and minera
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party registrations which individually cover a nunber of
different itenms and which are based on use in commerce
serve to suggest that the listed goods and/or services are
of a type which nmay enmanate from a single source.

The channels of trade for the goods are al so, at |east
in part, the sanme. Applicant itself acknow edges that both
honeopat hi ¢ nedi ci nes and suppl enments can be found in
health food stores. See response filed Septenber 21, 2000.
In addition, because both applicant’s health pops and the
registrant’s throat | ozenges can be used for the treatnent
of coughs, they nmay be bought by the sane cl ass of
purchasers. Moreover, honeopathic health pops are
purchased by the general public, which are also the
purchasers of vitam n and ot her suppl enents.

This brings us a consideration of the marks.

Applicant, inits reply brief, attenpts to claimthat its
mark is stylized by inserting “reproductions” of its mark
and the registrant’s. However, the “reproduction” of its
mar k, as shown at page 2 of its reply brief, is not the
mar k for which application has been nade. The “mark” shown

inthe brief is in fact a copy of applicant’s packaging.EI

suppl ements; Registration NO 2,266,420 for, inter alia, vitam ns
and suppl ements and for cough drops.

“ Although the application is based on a clainmed intent to use
the mark, and an amendnent to all ege use has not been filed, it
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But the mark has been applied for in a typed draw ng
format. Accordingly, if applicant were to obtain a
registration for this mark, it would not be limted to the
manner in which applicant currently uses the mark on its
packagi ng, with MOTHER NATURE S on one |line, and HEALTH
POPS below it and to the right. The protection to be
accorded a typed drawi ng registration would extend to a

di splay of MOTHER on one line, wth NATURE S below it, and
HEALTH POPS centered below that, in the sane format and
typestyle used in the registrant’s mark.

We consider, therefore, the simlarity between
applicant’s applied-for mark, MOTHER NATURE S HEALTH POPS
in typed drawi ng form and MOTHER NATURE HEALTH PRODUCTS
and design. Al though marks nust be conpared in their
entireties, there is nothing inproper in stating that, for
rati onal reasons, nore or |ess weight has been given to a
particular feature of a mark. See In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).

The words HEALTH POPS in applicant’s mark, and HEALTH
PRODUCTS in the cited mark, clearly deserve | ess wei ght
because they are the nane of the products, and have no

source-identifying value. Applicant itself acknow edges

appears from applicant’s subm ssions that it may have begun using
its mark.
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that “a consuner’s attention is not likely to be drawn to
Registrant’s use of the term*‘Health Products’” because the
use of this term“pales in conparison to Registrant’s use
of the term‘MOTHER NATURE.’” Reply brief, p. 3.

We also find that the design elenment in the cited mark
is entitled to | ess weight as we nmake our overal
conparison. |In general, when a nmark conprises both a word
and a design, the word is accorded greater wei ght because
it would be used by purchasers to request the goods or
services. In re Appetito Provisions Co.,3 USPQ2d 1553
(TTAB 1987). That principle applies to the registered
mar k. Consuners wll view the oval background as only a
carrier for the mark, while the flower-1ike design, which
acts as each end of a banner for the generic words HEALTH
PRODUCTS, has the effect of enphasizing the words MOTHER
NATURE. Thus, the dom nant part of the cited mark, the
portion that consuners are nost likely to note and
remenber, is the words MOTHER NATURE.

Taken all in all, the marks are strikingly simlar.

Al t hough specific differences may be found between the

mar ks when they are conpared side-by-side, in the

mar ket pl ace consumers do not have the luxury to nmake side-
by-si de conpari sons between nmarks, and instead they nust

rely on hazy past recollections. Dassler KGv. Roller
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Der by Skate Corporation, 206 USPQ 255 (TTAB 1980).

Moreover, even if consuners did recall that one nmark has a
design el enent and the other does not, the simlarities

bet ween them are so strong, and the differences so

i nconsequential, that consuners would |ikely view the marks
as variations of each other, rather than as different nmarks
indicating origin of the goods in separate sources. Thus,
the use of HEALTH POPS in applicant’s mark, rather than
HEALTH PRODUCTS, wi Il not avoid confusion, as applicant
contends. Instead, consuners famliar with the

regi strant’ s mark MOTHER NATURE HEALTH PRODUCTS and desi gn
on variety of nutritional supplenents and throat | ozenges
are likely to assune, upon seei ng MOTHER NATURE S HEALTH
POPS on health pops, that registrant is sinply using a nore
specific generic termfor this particular product.

Decision: The refusal of registration is affirned.



