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J. Andrew McKi nney, Jr. of Epstein, Edell & Retzer
for New Century Schools, Inc.
Irene WIllianms, Trademark Exam ning Attorney, Law Ofice
112 (Janice O Lear, Mnagi ng Attorney).
Bef ore Hanak, Walters and Wendel, Adm nistrative Trademark
Judges.
Qpi ni on by Wendel, Adm nistrative Trademark Judge:

New Century Schools, Inc. has filed an application to
regi ster the mark NEW CENTURY SCHOOLS CONSULTI NG AND DESI GN
for “consulting services for educational institutions in
the field of school design and curriculumrranagerrent.”E
A discl ai mer has been entered of the words SCHOOLS

CONSULTI NG AND DESI G\.

! Serial No. 75/454,526, filed March 23, 1998, claimng first use
dates of January 1, 1992.
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Regi strati on has been refused under Section 2(d) of
the Trademark Act on the ground of |ikelihood of confusion
wi th the mark NEW CENTURY whi ch has been registered by the
sane entity for “educational printed materials — nanely,
instruction books, workbooks, teachers’ manuals, and
response worksheets”EI and for “CD ROM di sks used for
educat i onal purposes and nanual s sold t herewi t h. " El

The final refusal has been appeal ed and both applicant
and the Exam ning Attorney have filed briefs. An oral
heari ng was not request ed.

W nmeke our determ nation of |ikelihood of confusion
on the basis of those of the du PontE]factors which are
relevant in view of the evidence of record. Two key
considerations in any analysis are the simlarity or

dissimlarity of the respective marks and the simlarity or

dissimlarity of the goods with which the marks are being

2 Regi stration No. 911,221, issued April 13, 1971; Section 8 & 15
affidavits accepted and acknow edged, respectively; first

r enewal

® Registration No. 1,594,998, issued May 8, 1990 Section 8(6-yr)
and 15 affidavits, accepted and acknow edged, respectively;
Section 8 (10-yr) accepted; first renewal. Although the
Examining Attorney only relied upon the “CD ROM di sks used for
educati onal purposes and manual s sold therewith” in her refusal
the nost recent O fice records show that the mark al so remains
regi stered for “conputer prograns used for educational purposes.”
O her goods which were present in the original registration have
been del et ed.

“Inre E 1. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).
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used. See Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976); In re Azteca
Restaurant Enterprises, Inc., 50 USPQ 1209 (TTAB 1999).

The Exam ning Attorney nmintains that the present
marks are highly simlar in that the dom nant portion of
applicant’s mark is the term NEW CENTURY, which constitutes
the whole of registrant’s mark. Applicant, on the other
hand, contends that the differences in appearance, sound
and connotation in the marks as a whol e nust be taken into
consideration. Applicant further argues that the
commercial inpressions of the marks differ, because,
al t hough the marks share the phrase NEW CENTURY,
applicant’s mark has the additional suggestion of the
consul ting services being offered.

Wil e marks nmust be considered in their entireties in
determning |ikelihood of confusion, it is well established
that there is nothing inproper in giving nore or |ess
weight to a particular portion of a mark. See In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (fed. Gr.
1985). Al though disclainmed matter cannot be ignored, the
fact remains that consunmers are nore likely to rely upon
t he non-descriptive portion of the mark as an indication of
source. See Hilson Research Inc. v. Society for Human

Resour ce Managenent, 27 USPQ2d 1423 (TTAB 1993).
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We agree with the Exam ning Attorney that the term NEW
CENTURY is the dom nant portion of applicant’s mark and the
portion nost likely to be | ooked to by purchasers as an
i ndication of source. Wile it is true that the additional
wor di ng SCHOOLS CONSULTI NG AND DESI GN i n applicant’s mark
results in differences in appearance and sound in the marks
as a whole, we find the overall conmercial inpressions of
the marks to be highly simlar. Although the highly
descriptive wordi ng SCHOOLS CONSULTI NG AND DESI GN nay refer
to the particular services which applicant is offering
under its mark, we are convinced that the portion of the
mar Kk whi ch purchasers would rely upon and renenber over a
period of tinme as the indication of origin of these
services woul d be NEW CENTURY. Any role which the
descriptive, if not generic, wording mght play as a source
identifier is mnimal.

Turning to the goods and services involved here, we
note that it is sufficient to support a finding of
| i kel i hood of confusion if the goods and services with
whi ch the respective marks are being used are related in
sonme nmanner such that they would be seen by the sane
i ndi vi dual s under circunstances which would cause themto
believe that the goods and services emanate fromthe sanme

source. See In re Peebles, 23 USPQ2d 1795 (TTAB 1992);
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General MIIls Fun Goup, Inc. v. Tuxedo Monopoly Inc., 204
USPQ 396 (TTAB 1979), aff’'d, 648 F.2d 1335, 209 USPQ 986
(CCPA 1981). Furthernore, if there are no restrictions in
the registration(s) or application as to channels of trade,
t he goods and services nust be assuned to travel in all the
normal channels of trade for goods and services of this
nature. See Kangol Ltd. v. KangaROOS U. S. A Inc., 974 F. 2d
161, 23 USPQ2d 1945 (Fed. Cir. 1992).

The Exam ning Attorney takes the position that a
rel ati onshi p exists between applicant’s consulting
services, particularly in the field of curriculum
managenent, and registrant’s educational materials in
printed and CD ROMform since the latter are likely to be
used as curriculummaterials and m ght be assunmed to have
been reconmended by applicant.

Applicant insists, however, that its services are
consulting services directed at school adm nistrators and
manager s engaged i n designing schools and nmanagi ng
curricula and that the offering of consulting services of
this nature is distinctly different fromselling goods in
the educational area. Applicant argues that there are a
vari ety of channels of trade for educational itens and that
whi | e teachers and princi pals woul d be engaged in

devel opi ng curricula and choosing nmaterials such as those
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of fered by registrant, school board nenbers, adm nistrators
and ot her nmanagers woul d be engaged i n designing schools
and managi ng curricula. Applicant further argues that both
| evel s of purchasers woul d be sophisticated persons who
exercise great care in making their selections and who
woul d not be likely to m stakenly consider registrant to be
the source of applicant’s consulting services or vice

ver sa.

The basic problemw th applicant’s argunents is that
there are no restrictions in either its application or the
cited registrations as to channels of trade or specific
purchasers. Thus, we nust assune that the respective goods
and services travel in all the normal channels of trade for
goods and services of this nature. As such, we see no
reason to draw a |ine between the purchasers of applicant’s
consulting services, particularly those directed to
curriculun1nanagenent,E]and the purchasers of registrant’s
curriculummaterials. It seens highly likely that school
adm ni strators or school principals mght well be invol ved
in both the assessnent and devel opnent of curricul um as

applicant offers in its consulting services and the

> W note that in making a determnation of |ikelihood of
confusion, it is sufficient if |ikelihood of confusion is found
respect to use of the mark in connection with any one of the
services recited in the application. See Tuxedo Mnopoly Inc.
648 F.2d 1335, 209 USPQ 986 (CCPA 1981).
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purchase of the actual materials to be used in inplenenting
this newy formulated curricul um

Under these circunstances, we find it likely that
t hese individuals, upon encountering the highly simlar NEW
CENTURY mar ks of applicant and registrant being used in
connection wth the respective services and goods, m ght
wel | assune a common origin for the consulting services and
the curriculummaterials. Despite the sophistication of
t hese purchasers and care which they m ght exercise in
maki ng their selections, we find it nost reasonable for
t hese persons to mi stakenly believe that there is a
sponsorship by, or association with, applicant of the
curriculummaterials of registrant.

Accordi ngly, upon weighing all the rel evant du Pont
factors, we find confusion |ikely.

Deci sion: The refusal to register under Section 2(d)

is affirnmed.
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