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Qpi nion by Cissel, Adm nistrative Trademark Judge:

On March 16, 1998, applicant filed the above-
referenced application to register the mark “RIVER CI TY
CHI CKEN’ on the Principal Register for “supernmarket
services, nanely, a supernarket departnent providing
prepared chicken,” in Cass 35. The application was based
on applicant’s claimof use of the mark in connection with

these services rendered in interstate comrerce since March

of 1995.
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The Exam ning Attorney, in addition to raising several
informalities including requiring applicant to disclaimthe
descriptive word “CHI CKEN' apart fromthe mark as shown,
refused registration under Section 2(d) of the Lanham Act.
The Exam ning Attorney held that applicant’s mark, “RlIVER
CI TY CH CKEN,” as used in connection with the services of a
super mar ket departnment providi ng prepared chicken, so
resenbles the mark “RIVER CITY,” which is registeredIII for
“whol esal e distributorship featuring nmeat and fish

products,” that confusion is |ikely.

Applicant disclained the exclusive right to use
“CH CKEN’ apart fromthe mark as shown, but presented
argunents to the Exam ning Attorney on the issue of
| i kel i hood of confusion with the cited registered mark.
The Exam ning Attorney, however, was not persuaded, and the
refusal to register was nmade final in the second Ofice
Action. Submitted with that action were a nunber of third-
party registrations wherein the services set forth include
bot h whol esal e food distributorship services and retai

store services featuring the same products to which the

distributorship services relate. Several of these

! Reg. No. 2,056,687 issued on the Principal Register to River
Cty Meat & Foods, Inc. on July 10, 1995. The registration
clainms first use and first use in commerce in Decenber of 1993.
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regi strations specify both distributorship services and
retail store services featuring poultry, neats and fish, or
di fferent conbinations of these three products. Also
included with the final refusal to register were excerpts
retrieved fromthe Nexi s® database of newspaper and
magazine articles. This evidence nmakes it clear that sone
food whol esal ers al so operate their own retai
super mar ket s.

Applicant responded to the final refusal to register
with a tinely Notice of Appeal. Both applicant and the
Exam ning Attorney filed briefs,EI but applicant did not

request an oral hearing before the Board.

2 The Examining Attorney properly objected to the additiona

evi dence subnitted with applicant’s appeal brief, so we have not
considered this evidence. Under Trademark Rule 2.142(d), the
record should be conplete prior to filing the Notice of Appeal
The Board has discretion under the rule to allow the record to be
suppl emented after that tinme, but this discretion is not
exercised in circunstances such as this, where applicant has not
provi ded any explanation as to why the evidence could not have
been submitted tinmely. Moreover, even if we were to consider the
| ate-fil ed evidence, our conclusion that confusion is likely
woul d not change. Wthout evidence of the extent of use and
pronmotion of the marks applicant asserts are regi stered, we would
have no basis upon which to conclude that the consuners are so
famliar with themthat they regard “RIVER CITY" as weak in
source-identifying significance and therefore | ook to other

el enments in such marks to distinguish anong them Additionally,
none of the goods and services specified in these registrations
are sufficiently related to the services set forth in this
application or in the cited registration, so the registrations
woul d not establish weakness in “RIVER CITY” in connection with
the services at issue in this appeal
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Based on careful consideration of the record and the
argunments before us, we hold that the refusal to register
under Section 2(d) the Act is well taken.

Qur primary reviewi ng court set forth the factors to
be considered in determ ning whether confusion is likely in
In re duPont de Nenmpurs & Co., 476 F.2d 1357, 177 USPQ 563
(CCPA 1973). Chief anong these factors are the simlarity
of the marks in their entireties as to appearance, sound,
nmeani ng and commercial inpression and the simlarity of the
goods or services in question. The focus is on the
recol l ection of the average purchaser, who normally retains
a general, rather than specific, inpression of trademarks.
Chenetron Corp. v. Mrris Coupling & Canp Co., 203 USPQ
537 (TTAB 1979).

Wil e we cannot ignore disclained words in analyzing
marks to resolve the issue of |ikelihood of confusion, we
must recogni ze that sone elenments or features of particular
mar ks have nore source-identifying significance than others
do. Tektronix, Inc. v. Daktronics, Inc., 534 F.2d 915, 189
USPQ 693 (CCPA 1976). Disclained, descriptive matter is
typically less significant then the other elenents in a
particul ar tradenark.

Consi deration of these principals with regard to the

facts presented by the case at hand | eads us to concl ude
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that the dom nant portion of the mark applicant seeks to
register is “RIVER CITY,” which is, of course, the cited
registered mark in its entirety. Because both marks are
dom nated by the sane term the conmercial inpressions they
create are very simlar.

Appl i cant argues that the registered mark and the
dom nant portion of applicant’s mark is weak in trademark
significance because “River City” is a termfrequently used
in the Pittsburgh region. This argunent is unsupported by
any evidence properly of record in this appeal.EI

We thus turn to the relationship between the services
specified in the application and those set forth in the
cited registration. The materials submtted by the
Exam ning Attorney establish a clear relationship between
t hese services. The third-party registrations and the
excerpted articles show that consuners have a basis upon
which to assunme that the use of the simlar marks in
connection with both food distribution services and retai

super mar ket services indicates that the services emanate

% In addition, we note that applicant is not seeking a concurrent
use registration restricted to the Pittsburgh region, based on
use in that region. |Instead, applicant seeks an unrestricted
registration. Thus, even if we were to accept applicant’s
argunent regarding the strength of the term*“R VER CITY” in the
Pittsburgh region, this would not esablish weakness in the rest
of the country.
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froma single source. Albert Trostel & Sons Co., 29 USPQd
1783 (TTAB 1993).

Applicant’s argunment that confusion is not |ikely
because the mark it seeks to register is only used in
conjunction with applicant’s nane, “A ANT EAGE,” is not
wel | taken. Applicant is not seeking to register a
conbination of its mark and its nane, but rather only the
mark which is shown in the drawi ng which was submtted with
the application. That mark, “RIVER CITY CH CKEN,” is the
only mark which we can consider in determ ni ng whet her
confusion is likely with the cited registered mark.
Applicant is free to use its mark with or without any other
words or designs, but in resolving this appeal, it would be
i mproper for us to consider wording which is not shown on
the drawi ng submtted with the application.

In a simlar sense, we are not persuaded by
applicant’s argunent that confusion is not |ikely because a
consuner woul d have to be famliar with applicant’s
supermarket in order to see the mark and purchase the
prepared foods sold in them and such consuners w ||
t herefore know that applicant is not a whol esal e supplier
of simlar goods. This is all speculation. W have no way
of knowi ng what |evel of understanding its custoners have

of applicant’s business structure and activities, but the
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record does show that consuners have a basis for believing
t hat whol esal e distributors of food products al so operate
supermarkets featuring those products, and that they would
expect both services to be provided under the sanme narks.

In summary, confusion is |likely because when they are
considered in their entireties, the marks create very
simlar commercial inpressions, and the services set forth
in the application are clearly related to the services
specified in the cited registration.

Deci sion: The refusal to register under Section 2(d)

of the Lanham Act is affirned.
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