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Qpi ni on by Holtzman, Adm nistrative Trademark Judge:

Applicant, Riviera Operating Corporation, has appeal ed from
the final refusal of the Trademark Examining Attorney to register
the mark NI CKEL TOM for "casino services. U

The Trademark Exami ning Attorney has refused registration
under Section 2(d) of the Trademark Act on the ground that

applicant's mark, when applied to applicant's services, so

! Application Serial No. 75/421,961, filed January 22, 1998, alleging a
date of first use and first use in commerce on Decenber 23, 1997.
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resenbles the registered mark NICKEL CITY for "gane arcades and
anmusenent centers" as to be likely to cause confusion."EI

When the refusal was nade final, applicant appeal ed.
Bri efs have been fiIed,E]but an oral hearing was not requested.

Here, as in any likelihood of confusion analysis, we |ook to
the factors set forth inInre E. |I. du Pont de Nenours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular attention to
the factors nost relevant to the case at hand, including the
simlarity of the marks and the rel atedness of the goods or
services. See Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24 (CCPA 1976) and In re Azteca Restaurant
Enterprises Inc., 50 USPQ2d 1209 (TTAB 1999).

Appl i cant argues that the respective services are not
"simlar," noting that applicant does not offer arcade services

under its mark and that registrant does not offer, and may not even

be licensed to offer, casino services under its mark.

2 Registration No. 2,084,325; issued July 29, 1997.
3 Applicant has attached three third-party registrations to its reply
brief. Two of such registrations are for ALADDI N marks for casino

servi ces, owned by the sane entity, and the other is for ALADDIN S CASTLE
for anusenent center services, owned by a different entity. This
evidence is untinely and has not been considered. See Trademark Rul e
2.142(d). Even if we did consider the evidence, it would not affect our
decision in this case. This is because we have no way of know ng what

evi dence (such as a consent agreenent) was before the Exam ning Attorney
who approved the application for anusenent center services over the
existing registrations for casino services and, in any event, we are not
bound by that determ nation
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It is true that there are specific differences in the casino
services offered by applicant and the arcade and anusenent center
services provided by registrant. However, it is not necessary that
the services of the applicant and registrant be simlar or
conpetitive to support a finding of likelihood of confusion. It is
sufficient if the respective services are related in some nanner
and/ or that the conditions surrounding their nmarketing are such
that they would be encountered by the sane persons under
ci rcunstances that could, because of the simlarity of the marks
used thereon, give rise to the m staken belief that they emanate
fromor are associated with, the sanme source. See In re Albert
Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993). W find that the
respective services are rel ated.

Bot h applicant and registrant provide entertainnment facilities
where peopl e can play coin-operated el ectronic garres.EI
Moreover, the eight third-party registrations submtted by the

Exam ni ng Attorney show that the sane mark has been registered for

4 However, we do not accept, in view of the | ack of evidence therefor,
the Exami ning Attorney's claimthat the concept of an "anusenent center”
i s broad enough to enconpass casi no services.
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bot h casi nos and for gane arcades.EI Al t hough the third-party

regi strations are not evidence of use of the marks in comrerce, the
regi strati ons have probative value to the extent that they suggest
that the respective services are of a type which may enmanate from
the sanme source. See, e.g., Inre Al bert Trostel & Sons Co., supra
and In re Mucky Duck Mustard Co., 6 USPQR2d 1467 (TTAB 1988).

Whet her applicant and registrant actually provide each other's
services or whether registrant is even legally authorized to
provi de such services is not relevant. The question of |ikelihood
of confusion is determ ned, instead, on the basis of the recitation
of services set forth in the application and registration rather
t han on what any evidence may show as to the actual nature of the
services. Canadian Inperial Bank of Comrerce v. Wlls Fargo Bank,
811 F.2d 1490, 1 USP@@d 1813 (Fed. GCr. 1987). In fact, custoners
woul d not necessarily be aware of such |egal prohibitions, or even
if they were so aware, there is clearly no simlar prohibition
agai nst applicant's providing arcade ganes or other types of non-

ganbl i ng entertainnent.

> Wiile applicant clainms that these registrations "merely show that
casino operators provide a variety of services," we note that they are
all services which are typically associated with a casino. Applicant

al so maintains that "the entire inventory of services and itens offered
by a casino, like the entire inventory of products offered at a
departnment store, are not necessarily related...." This analogy is

fl awed because the relevant consideration is not whether all the services
provi ded by a casino, such as restaurant services and beauty sal on
services, are related to each other.



Ser No. 75/421,961

Applicant al so argues that the services are marketed to
different groups; that registrant markets its arcades as "famly
entertai nment centers” whereas casinos in general are narketed to
adults, and only adults can avail thenselves of the services.

VWiile it is clear that applicant's casino services are restricted
to the general adult population, there is no simlar restriction in
the registration as to channels of trade or classes of custoners
for registrant's services. W nust therefore presune that
registrant's arcades and anmusenent centers are open to all classes
of custoners including applicant's adult custoners. See Canadi an

| rperial Bank of Conmerce, supra. Even assumng registrant's
arcade and anusenent centers are famly-oriented would not overcone
this presunption. It is clear fromthe third-party registrations
that parties may offer both casino and arcade services, perhaps for
the very purpose of appealing to entire famlies. Thus, casinos
and gane arcades nmay be considered very conpatible forns of
entertainmsnt.E

We turn then to the marks. Applicant argues that although
each mark contains the "comon and suggestive" word N CKEL, the
mar ks are di stingui shable by the terms TOMN and CITY. Applicant

clainms that "many users conbine the term NICKEL with other terns”

® bviously, the arcade ganmes woul d not be l|ocated in the sane room as
the casino ganes. However, the arcade could be | ocated in close
proximty to the casino, if not on the sane floor with a separate
entrance, then at |east somewhere within the sanme entertainment facility.
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to describe a quality or function of the services, nanely the cost
to play the ganmes. Applicant has provided a Iist of such alleged
"uses" in marks such as "Jazzy N ckels" and "M Ilion N ckels,"” and
notes, in particular, the conmbination of "Nickel"™ with different

geographic terns in marks such as "Loui siana N ckels,” "M ssissipp
Ni ckel s" and "Nevada Nickels."” Applicant clainms that each of these
terms is being used either in "the provision of casino services" or
"by manufacturers of slot and video poker machines."” Applicant

mai ntai ns that these "uses" suggest that "consunmers are not

confused fromuse of the conmon term NI CKEL even within the sane
i ndustry." i
The word NICKEL is admttedly suggestive of both applicant’s
and registrant’s services and we agree that the words TOMWN and CI TY
in the respective nmarks are different in sound and appearance.
However, marks nust be viewed in their entireties and the common

el enents of the marks, even if highly suggestive, cannot be ignored

in determning the overall conmercial inpression the mark conveys.

" Applicant included this list (froman unidentified source) with its
response to the first Ofice action. The Exam ning Attorney did not
object to this evidence or even acknowl edge it in her final refusal. W
note that the application was reassigned to another Exanining Attorney to
write the appeal brief and that an objection to the formof the evidence
was raised for the first time therein. |In addition, the Exani ning
Attorney acknow edged that the marks are the subjects of third-party
applications and registrations. However, since the previous Exam ning
Attorney did not raise the objection during the prosecution of the
application, applicant was effectively deprived of the opportunity to
cure any such deficiency before the tinme of appeal. Thus, the objection
to the evidence nust be deened to be wai ved, and we have consi dered the
evi dence as properly of record for whatever probative value it may have.
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In re National Data Corp., 753 F.2d 1056, 1060, 224 USPQ 749, 752
(Fed. Cir. 1985). Wen considered in this nmanner, we find that the
mar ks NI CKEL TOAWN and NICKEL CITY are substantially simlar in
overall neaning and commercial inpression. The Exam ning Attorney
has submtted listings fromdictionaries defining "city" as a "[a]
town of significant size and inportance"” and referring to an

"informal" definition of "town" as "[a] city:,"” with the exanple,
"New York is a big town."EI (Enmphasis in original). W take
judicial notice of another dictionary which defines "town" as "a

| ar ge densely popul ated urban area: CITY."EI Thi s evi dence shows
that CITY and TOM convey the sane general, even interchangeabl e,
meani ngs. Thus, when the words CITY and TOMNN are each preceded by
the word NI CKEL, both marks project a substantially simlar overal

i mge, especially in relation to the entertainnment facilities

applicant and registrant provide, of a particular (albeit

8 The Anerican Heritage Dictionary of the English Language, 3¢ ed. 1992.

° Webster's New Col | egiate Dictionary, 1979. The Board may properly take
judicial notice of dictionary definitions. See, e.g., University of
Notre Dane du Lac v. J. C. Gournet Food Inmports Co., Inc., 213 USPQ 594
(TTAB 1982), aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983).
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fictitious) geographic place for those services.EEI See, e.g.,
Gastown Inc. of Delaware v. Gas City, Ltd., 187 USPQ 760 (TTAB
1975). In view of the substantially simlar nmeanings conveyed by
t hese marks, we believe that the differences in sound and
appearance are not sufficient to avoid confusion.

Contrary to applicant's claim and as we noted earlier, the
third-party registrations and applications are not evidence of the
use of any of the marks therein. Third-party registrations can be
used in the manner of a dictionary definition to show that a term
cont ai ned therein has a suggestive or commonly understood neani ng
in a particular field. See Conde Nast Publications Inc. v. Mss
Quality, Inc., 180 USPQ 149 (TTAB 1973), aff'd, 184 USPQ 422 ( CCPA
1975). The suggestive neaning of NICKEL in this case, even w thout
the third-party registrations, is clear and undi sputed. Even if
applicant had properly established use of those marks, they would
not be persuasive on the question of |ikelihood of confusion
bet ween these marks. None of the marks in applicant's list has the

sane format (where NICKEL is followed by a geographic term or

10 Applicant's reliance on Sure-Fit Products Conpany v. Saltzson Drapery
Conpany, 254 F.2d 158, 117 USPQ 295 (CCPA 1958) is misplaced. Each case
nmust be determined on its owmn facts, and the facts in that case are

di sti ngui shable. The Court in that case did find that the marks SURE-FI T
and RITE-FIT, although sinmlar in meaning, were so distinct in sound and
appearance as to overconme such sinilarity in nmeaning. However, in
reaching its decision, the Court was "nost strongly influenced" by the
finding that SURE-FIT and RITE-FIT "are the weakest possible type of
mark." Supra at 296. That is clearly not the case here.
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conveys the sane comercial inpression as the marks in this case,
NI CKEL TOAN and NI CKEL Ol TY. &

We nmust al so renenber that the average purchaser is not
infallible in his recollection of trademarks and often retains only
a general overall inpression of marks that he may previously have
seen in the marketplace. In re Miucky Duck Mustard Co. Inc., supra.
The differences in these marks are so slight that they are not
likely to be noted or renenbered by purchasers. This is
particularly true when we consider that the custoners of arcades
and casinos, and particularly nickel slots, are ordinary adult
menbers of the general public who, for the nost part, are not
necessarily sophisticated and who, especially considering the
i nexpensi ve nature of these ganmes, would therefore not be expected
to exercise a high degree of care and thus would be nore prone to
conf usi on.

Finally, to the extent that there is any doubt on the issue
of likelihood of confusion, it is settled that such doubt nust be
resolved in favor of the prior registrant. In re Shell Gl Co.

992 F.2d 1204, 26 USPQ2d 1687 (Fed. Cir. 1993).

Decision: The refusal to register is affirmed.

1 This case is distinguishable fromlIn re Broadway Chicken Inc., 38
USP@d 1559 (TTAB 1996), on which applicant relies. In that case, the
Board was persuaded that there was no |ikelihood of confusion by
applicant's evidence of wi despread third-party use of the term "Broadway"
in the particular field. As noted above, there is no evidence of use,

| et al one wi despread use, of NICKEL in the relevant field in this case.



