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Bef ore Chaprman, Wendel and Bottorff, Adm nistrative
Trademar k Judges.

Opi ni on by Chapman, Adm nistrative Tradenark Judge:

On June 13, 1997, Nova Knits, Inc. filed an
application to register on the Principal Register the mark
NOVA KNI TS for “nens [sic] and wonens [sic] knitted goods,
namely, sweaters.” Applicant disclaimd the word “knits.”
Applicant clainmed a date of first use and first use in
conmer ce of 1985.

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U . S.C. 81052(d), on the
ground that applicant’s mark, when used on applicant’s

identified goods, so resenbles the regi stered mark NOVA
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SHEERS for “pantyhose,”! as to be likely to cause confusion,
m st ake, or deception.

Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested.

The Exam ning Attorney essentially takes the position
t hat the dom nant portion of both the cited regi stered mark
and applicant’s mark is the identical word NOVA, with the
second word being highly descriptive in each mark; that the
mar ks create simlar commercial inpressions; that the
respective goods, while not the sanme clothing item are
nonet hel ess closely related clothing itens which may be
offered for sale by the sanme apparel manufacturer; and that
the goods are sold to the sane general purchasers through
t he same channel s of trade.

Applicant contends that the marks nust be considered
intheir entireties, including the words “KNITS” and
“SHEERS”; that when so considered the marks are not
simlar, and in several published cases the Board has found
no |ikelihood of confusion between marks which begin with
“NOVA’” or “NOVO'; that “*NOVA" is a common prefix and

suffix in trademarks registered in class 25 for

! Registration No. 1,510,208, issued Qctober 25, 1988, Section 8
affidavit accepted, Section 15 affidavit acknow edged.

Regi strant disclainmed the word “sheers.” The cl ai ned date of
first use is Novenber 24, 1987.
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clothing...” (brief, p. 2); that the term“nov” or “novo”
means “new,” and because “‘new is an extrenely common
word, the distinguishing second words “KNI TS" and “ SHEERS’
of applicant’s and registrant’s marks, respectively,
clearly distinguish the two marks...” (April 20, 1998
response, p. 2); and that the respective goods, sweaters
and pantyhose, are two separate and distinct types of
cl ot hi ng.

Turning to a consideration of the respective goods,
t he Exam ning Attorney has made of record copies of pages
fromtwo catalogs (Victoria s Secret and Hanes) to show
t hat pantyhose is comonly sold along with sweaters (as
wel | as various other itens of clothing). In addition, the
Exam ni ng Attorney submtted eleven third-party
registrations, all of which issued on the basis of use in
commerce, to show that various businesses have registered a
single mark in connection with both sweaters and pantyhose.?

Third-party registrations are not evidence of
commerci al use of the marks shown therein, or that the
public is famliar with them Nevertheless, third-party

regi strations which individually cover a nunmber of

2 Also, the Examining Attorney requested in his brief that the
Board take judicial notice of dictionary definitions from The
Anerican Heritage Dictionary of the words “hosiery” and
“pantyhose” to show the rel atedness of the involved goods. The
request is granted. See TBMP §712.01.
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different itens and which are based on use in comrerce have
sonme probative value to the extent they suggest that the
|isted goods emanate froma single source. See Ode Tyne
Foods Inc., v. Roundy’s Inc., 961 F.2d 200, 22 USPQd 1542,
1545 (Fed. G r. 1992); Spoons Restaurants Inc. v. Morrison
Inc., 23 USPQ2d 1735 (TTAB 1991), aff’d unpub’ d, Appeal No.
92-1086 (Fed. Cir. June 5, 1992); and In re Al bert Trostel
& Sons Co., 29 USPQ2d 1783, 1785 (TTAB 1993).

Moreover, it is well settled that goods need not be
i dentical or even conpetitive to support a finding of
i kelihood of confusion; it is sufficient that the goods
are related in sonme manner or that the circunstances
surroundi ng their marketing are such that they would |ikely
be encountered by the same persons under circunstances that
could give rise to the mi staken belief that they emanate
fromor are associated with the same source. See Mnsanto
Co. v. Enviro-Chem Corp., 199 USPQ 590, 596 (TTAB 1978);
and In re Peebles Inc., 23 USP@@d 1795, 1796 (TTAB 1992).

Based on the record before us, we readily concl ude
that applicant’s goods, nen’s and wonen’s knitted sweaters,
are comercially related to the cited registrant’s goods,
“pantyhose.” That is, these goods bear a sufficient
relationship that the use of the same or simlar narks on

such goods woul d |ikely cause confusion. See Kangol Ltd.
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v. KangaROOS U.S. A Inc., 974 F.2d 161, 23 USPQd 1945
(Fed. Gr. 1992) (Court affirmed Board hol di ng of
I'i kel i hood of confusion between KangaROOS and a kangar oo
design for clothing, nanely, athletic shoes, sweatsuits and
athletic shirts and KANGOL and a kangaroo design for golf
shirts having collars); Inre Melville Corp., 18 USPQd
1386 (TTAB 1991) (ESSENTIALS in stylized formfor wonen’s
shoes agai nst ESSENTI ALS for wonmen’s cl ot hing, nanely,
pants, blouses, shorts, and jackets); In re Apparel
Ventures, Inc., 229 USPQ 225 (TTAB 1986) ( SPARKS BY
SASSAFRAS in stylized formfor wonen’s separates, nanely
bl ouses, skirts and sweaters agai nst SPARKS in stylized
formfor shoes, boots and slippers); and In re Serac, Inc.,
218 USPQ 340 (TTAB 1983) (RAM'S HEAD for nen’s, boy’'s and
children's hosiery against a design mark for jackets,
vests, sweaters and shirts for nen, wonen and chil dren).

Applicant’s citation to an opposition decision (Elbeo
G mb.H v. MQade Bl oomhorst Inc.) published only in
di gest form (applicant provided a copy of the ful
decision) is inappropriate, and applicant’s argunent in
relation to that inter partes case is unpersuasive in the
context of this ex parte record.

Regardi ng the respective trade channel s and

purchasers, the Board nust determ ne the issue of
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i kelihood of confusion on the basis of the goods as
identified in the application and the registration. See
Canadi an I nperial Bank of Conmmerce, National Association v.
Wel|l's Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Gir
1987). As noted above, the specific itenms of clothing sold
by applicant and by registrant are related, but clearly are
not identical clothing items. However, the identifications
of goods include no restrictions as to trade channel s
(types of stores or outlets where either party’ s goods nmay
be sold, e.g., departnent stores, boutique shops). Both
applicant’s and registrant’s goods, as identified, could be
of fered and sold to the sane cl asses of purchasers through
t he same channels of trade. That is, both nen and wonen
may purchase pantyhose and/or nen’s and wonen’ s sweaters,
either for thenselves or as gifts. See In re Smth and
Mehaf fey, 31 USPQd 1531 (TTAB 1994); and In re El baum 211
USPQ 639 (TTAB 1981).

Turni ng next to a consideration of the respective
marks, it is well settled that marks must be considered in
their entireties. However, our primary review ng court has
held that in articulating reasons for reaching a concl usion
on the question of |ikelihood of confusion, there is
nothing i nproper in stating that, for rational reasons,

nmore or | ess weight has been given to a particular feature
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or portion of a mark. That is, one feature of a mark nay
have nore significance than another. See Sweats Fashi ons
Inc. v. Pannill Knitting Co., 833 F.2d 1560, 4 USPQRd 1793,
1798 (Fed. Cir. 1987); and In re National Data Corporation
753 F.2d 1056, 224 USPQ 749, 752 (Fed. Cr. 1985).

In this case, both applicant’s mark, and registrant’s
mark begin with the identical word NOVA, which is the
dom nant feature of each mark. O course, there is an
obvious difference in the two involved marks, specifically
that the term SHEERS is the second word in registrant’s
mark, while the term KNI TS is the second word in
applicant’s mark. Each of these words has been discl ai ned
because each one describes a type of fabric.® This
difference in the marks does not serve to distinguish the
marks. In fact, purchasers are unlikely to renenber the
specific difference between the marks due to the
recol | ection of the average purchaser, who normally retains
a general, rather than a specific, inpression of the many
trademar ks encountered. That is, the purchaser’s
fallibility of menory over a period of tine nust al so be

kept in mnd. See G andpa Pidgeon’s of Mssouri, Inc. v.

® Applicant acknow edged that “while each of these terns can
identify a fabric, those respective fabrics are entirely
different.” Brief, p. 2.
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Borgsmiller, 477 F.2d 586, 177 USPQ 573 (CCPA 1973); Spoons
Restaurants Inc. v. Mrrison Inc., supra; and Edison
Brothers Stores v. Brutting E.B. Sport-International, 230
USPQ 530 (TTAB 1986).

In any event, purchasers famliar with registrant’s
goods sol d under the registered mark NOVA SHEERS may, upon
seeing applicant’s mark NOVA KNI TS on closely rel ated
goods, assune that applicant’s goods cone fromthe sane
source as registrant’s goods, sinply referring to a
different fabric for the respective item of clothing,
SHEERS f or pantyhose, and KNITS for knitted sweaters.

Applicant’s argunents that “NOVA’® nmeans “new’ as shown
by previous inter partes proceedings here at the Board; and
that “NOVA” is a common prefix and suffix in trademarks
registered in the clothing class as shown by copi es of
twel ve third-party registrations® are not persuasive of a
different result herein.

As expl ained earlier, third-party registrations are
not evidence of commercial use of the marks shown therein,
or what happens in the nmarketplace, or that consuners are

famliar with the third-party marks. However, such

“ Applicant originally submtted copies of eleven third-party
registrations, but with its brief on the case, applicant
subm tted one additional such registration. The Exam ning
Attorney nade no objection thereto and we have consi dered al
twelve third-party registrations.
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regi strations are conpetent to show that others in a
particul ar industry have regi stered marks incorporating a
particular term or that the common termin the marks has a
normal |y understood meani ng or suggestiveness in the

i ndustry. See In re Ham |ton Bank, 222 USPQ 174 (TTAB
1984). See also, In re Geat Lakes Canning, Inc., 227 USPQ
483 (TTAB 1985).

On this record, applicant has not shown that the word
NOVA i s suggestive or descriptive of clothing itens,
pantyhose or sweaters. Further, we agree with the
Exam ning Attorney that each of the marks in the twelve
third-party registrations consists of the word NOVA al ong
wi th other words and designs [e.g., NOVALOQ C, BOSSA NOVA,
OSCAR NOVA (in stylized lettering and including a
rectangul ar design), VIA NOVA, CASANOVA (in stylized
lettering and including a rectangul ar design), and NOVAK
(in stylized lettering and including an Eskino figure
design), resulting in each third-party mark form ng a
separate connotation and comercial inpression different

fromthe others.®

®> The Examining Attorney requested in his brief that the Board
take judicial notice of dictionary definitions from The Anerican
Heritage Dictionary of the words “nova” and “Casanova” to show
di ffering comercial inpressions created by the third-party

regi stered marks. The request is granted. See TBMP §712.01.
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We find that the marks, NOVA SHEERS and NOVA KNI TS,
are simlar in sound, appearance, connotation and
conmer ci al i npression

Any doubt on the question of |ikelihood of confusion
must be resol ved agai nst the newconer as the newconer has
t he opportunity of avoiding confusion, and is obligated to
do so. See In re Hyper Shoppes (Chio) Inc., 837 F.2d 840,
6 USPQ2d 1025 (Fed. Cir. 1988); and Hil son Research Inc. v.
Soci ety for Human Resource Managenent, 27 USPQR2d 1423, at
1440 (TTAB 1993).

Based on the simlarity of the marks, the rel atedness
of the goods, and the simlarity of the trade channels and
purchasers, we find that there is a |likelihood that the
pur chasi ng public woul d be confused when applicant uses the
mark NOVA KNI TS for nen’s and wonen’s knitted sweaters.

See Inre E. |I. du Pont de Nemoburs & Co., 476 F.2d 1357,
177 USPQ 563 ( CCPA 1973).
Decision: The refusal to register under Section 2(d)

is affirned.
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