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Qpi nion by C ssel, Adm nistrative Trademark Judge:

On Novenber 7, 1995, applicant filed the above-
referenced application to register the mark “ASPIRE Cl” on
the Principal Register for “a bundle of software and
har dware options for CT scanners,” in Cass 9. The
application was based on applicant’s assertion that it
possessed a bona fide intention to use the mark in
connection with these goods in commerce.

In her initial Ofice Action, the Exam ning Attorney

noted a prior-filed application that she warned m ght
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present a bar to registration of applicant’s mark, and al so
required a nore definite identification-of-goods clause in
t he application.

Applicant responded by anending the application to
identify the goods with which it intended to use the mark
as “conputer hardware and software for use with nedical CT
scanners.” Applicant also presented argunents on the issue
of likelihood confusion with the mark in the prior-filed
application the Exam ning Attorney had referenced in the
first Ofice Action

The Exam ning Attorney then suspended action on the
instant application in view of the prior-filed application,
but on May 20, 1998, she resuned action on it and refused
regi stration under Section 2(d) of the Lanham Act in view
of the fact that the referenced application had matured
into Registration No. 2,124,703 on Decenber 30, 1997.EI The
cited registration is for the mark “ASPI RE” for goods
identified as “conputer, nonitor, keyboard, printer,
scanner, and renote controller,” in Class 9.

Appl i cant responded to the refusal to register with

argunents that confusion with the registered nmark woul d not

! The registration issued to Acer America Corp. on the Principal
Regi ster based on clains of first use and first use in comrerce
on August 31, 1995.
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be likely if applicant were to use the mark it seeks to
regi ster in connection with the goods identified in the
application. Applicant conceded that the marks are
simlar, but argued that confusion would not be likely
because registrant’s products are personal conputers
desi gned for hone use, whereas applicant’s conputer
har dwar e and software is used by physicians and
radi ol ogists on live patients in nmedical facilities such as
hospitals, clinics and nedical offices with the applicant’s
medi cal CT scanners. Applicant argued that registrant’s
goods travel in a different trade channel than the goods
set forth in the application, that applicant’s goods are
expensi ve, conplicated devices nmarketed to nedica
specialists in radiology, and that the purchasi ng deci sions
for its goods are made by sophisticated, know edgeabl e
individuals only after careful consideration. Applicant
contrasted this situation to the personal conputers it
argued registrant sells, which applicant asserted nove only
in the trade channels for hone conputer products.

Applicant listed three registered trademarks in C ass
9 which consist of or include the word “aspire.” Copies of
these registrations were included. Along with these
regi strations, applicant submtted a corporate profile of

regi strant obtained by applicant fromthe Internet and a
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copy of a press release from applicant which di scusses
applicant’s “Aspire CI” scanners and i nmagi ng equi pnent and
mentions that these products are used by physicians who are
radi ol ogi st s.

The Exam ning Attorney was not persuaded by
applicant’s argunents, and the refusal to regi ster under
Section 2(d) the Act was continued and made final in the
next O fice Action.

Applicant tinmely filed a Notice of Appeal, along with
an anmendnent and a request for reconsideration. The
anendnent sought to change the identification-of-goods
clause in the application to “a nulti—slice conputer
t onogr aphy fl uoroscope for continuous imging of patients
as a diagnostic tool to an interventional procedure for
sale to hospitals and clinics and for use by physicians and
radi ologist” (sic). Attached as exhibits to the request
for reconsideration were a copy of a nedical press rel ease
regardi ng applicant’s goods and an advertising brochure
descri bing the products to be sold by applicant under the
mar Kk sought to be registered.

The Board instituted the appeal, but suspended action
on it and renmanded the application to the Exam ning
Attorney for consideration of the request for

reconsi deration and the proposed anendnent to the
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identification-of-goods clause. The Exam ni ng Attorney
refused to accept the anendnent on the ground that it

desi gnat es goods which are not within the scope of the
identification then set forth in the application, as
previ ously anended. The Exam ning Attorney pointed out
that fluoroscopes are not conputer hardware or software,
and that an application may only be anended to clarify or
limt the goods, so that additional goods, not within the
scope of the existing identification-of-goods clause, are
not allowed. Applicant responded to the refusal to accept
its proposed anendnent by proposing yet another

i dentification-of-goods clause: “conputed tonography
software and hardware.” The Exam ning Attorney accepted
this amendnent, but adhered to the final refusal to

regi ster under Section 2(d) of the Lanham Act.

The Board resumed action on the appeal, and applicant
submtted its appeal brief, attached to which were
additional exhibits and a declaration from one of
applicant’s attorneys.

The Exam ning Attorney filed her appeal brief,

i ncluding an objection to the additional evidence submtted
with applicant’s brief on appeal. The Exam ning Attorney’s
objection is sustained. As she points out, the record in

an application should be conplete prior to the filing of a
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Notice of Appeal. The Board may grant a request under
Trademark Rule 2.142(d) to allow additional evidence to be
submtted after that tine, but applicant in the instant
case nmade no such request, nor does it appear that if a
request had been nmade, it woul d have been granted.

Appl i cant did not request an oral hearing before the
Boar d.

The sol e issue presented by this appeal is whether
applicant’s mark, “ASPIRE Cl,” if it were to be used in
connection with conmputed tonography software and hardwar e,
so resenbles the registered mark “ASPIRE” for “conputer,
noni tor, keyboard, printer, scanner, and renote
controller,” that confusion would be lIikely. Based on
careful consideration of the record and argunents before
us, we find that the refusal to register is well taken.
Confusion is likely in this case because the broad
i dentification-of-goods clause in the cited registration
enconpasses the goods identified in the application, and as
even applicant acknow edges the mark of applicant and the
mark in the cited registration are simlar.

In the case of E. |. duPont de Nenoburs & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973), the predecessor to our
primary reviewing court set forth thirteen factors to be

considered in determ ning whether confusion is |ikely
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between two marks. I n each case where this is the issue,
we nust consider any factor which relates to the facts
before us. Chief anong these factors are the simlarity of
the marks, as to appearance, sound, neani ng and conmerci al

i npression, and the simlarity of the goods. Any doubt as
to whether confusion is |likely nust be resolved in favor of
the registrant. Lone Star Manufacturing Co. v. Bill

Beasl ey, Inc., 498 F.2d 906, 182 USPQ 368 (CCPA 1974).

In view of the close simlarity of the marks at issue
in the case before us, the outcone of this appeal hinges on
the rel ationship between the goods. It is well settled
that in determ ning whether confusion is |ikely, we nust
conpare the goods as they are identified in the application
and registration, respectively, wthout restrictions or
limtations not reflected therein. Toys “R’ Us, Inc., v.
Lanmps R Us, 219 USPQ 340 (TTAB 1983). W nust consider the
| i sted goods as enconpassing all products of the type
descri bed, and that they nove in all of the nornmal channels
of trade for such products and are available to al
potential customers for such goods. In re Elbaum 211 USPQ
639 (TTAB 1981).

As noted above, applicant’s goods are identified as
“conput ed t onography software and hardware.” The

registration identifies the goods with which the registered
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mark is used even nore broadly as “conputer, nonitor,
keyboard, printer, scanner, and renote controller.”
Contrary to applicant’s assertion, we cannot consider
registrant’s products as limted to use in connection with
personal conputers for hone use by ordinary consuners.

Regi strant’s conputer products, as identified w thout
restriction or limtation, could be used by al nbst anyone
for al nost anything, including use by radiologists in
connection with conputed tonography. Applicant’s goods are
t hus enconpassed within the identification-of-goods clause
inthe cited registration.

Applicant’s argunment that confusion is not likely in
view of the three third-party registrations applicant
submitted is not persuasive. Such registrations are not
evi dence that the marks shown therein are in use or that
the public is famliar with them Mreover, even if it
were clear that the marks and goods in these registrations
are simlar to those set forth in both the application and
the cited registration, the existence on the register of
confusingly simlar marks woul d not assist applicant in
regi stering yet another mark which so resenbles the cited
regi stered mark that confusion is likely. 1In re Total
Quality Goup Inc., 51 USPQRd 1474 (TTAB 1999). In this

regard, third-party registrations are of little value in
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determ ni ng whether confusion is likely. United Foods Inc.
v. J. R Sinplot Co., 4 USPQed 1172 (TTAB 1987).

We accordingly conclude that confusion is likely
because these marks are quite simlar and the goods set
forth in the registration enconpass the goods identified in
t he application.

Deci sion: The refusal to register under Section 2(d)

of the Act is affirned.
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