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Qpi nion by Quinn, Adm nistrative Trademark Judge:

Sara Lee Corporation has petitioned to cancel a
regi stration owned by Gol dstone Hosiery Conpany of the mark
GOLDEN LEGS for *“hosiery for nmen, wonen and children.”EI As
grounds for cancellation under Section 2(d) of the Trademark
Act, petitioner alleges that respondent’s mark, when applied
to respondent’s goods, so resenbles petitioner’s previously

used and registered fanous mark L' EGGS, and the L’ EGGS

! Regi stration No. 1,767,054, issued April 20, 1993 on the
Suppl enrent al Register; Section 8 affidavit filed and accepted.
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famly of marks, all for hosiery, as to be likely to cause
conf usi on.

Respondent, in its anmended answer, denied the salient
all egations of the petition for cancellation.

The vol um nous record consists of the pleadings; the
file of the involved registration; trial testinony, with
related exhibits, taken by each party (including two surveys
undertaken by petitioner); certified copies of petitioner’s
regi strations, discovery depositions and rel ated exhibits,
responses to interrogatories and certain requests for
adm ssions, official records, and excerpts from printed
publications, all nmade of record by way of petitioner’s
notices of reliance; and a dictionary listing for the term
“leg,” copies of third-party registrations, and ot her
official records introduced by respondent in its notices of
reliance.EI The parties filed briefs, and both were
represented by counsel at an oral hearing held before the

Board.EI

2 The record includes a non-executed protective agreement to
cover confidential materials. The agreenment was subnitted with a
request frompetitioner for entry of the agreenent, which the
Board granted as conceded in an order dated Decenber 27, 1999.
The Board presunes that the parties have since executed the
agreenent to provide for the handling of such naterials.

3 Petitioner filed, shortly before the oral hearing, a notion “to
submt controlling precedent decided after the close of the
briefing period.” The notion is superfluous inasnmuch as the
Board on its own can consider recent case |law. Moreover, the
Board is obviously aware of these two opinions involving appeals
of Board decisions to the Federal Circuit, the Board' s primry
reviewi ng court. The court’s opinions have been considered in
reaching our determination in the present case.
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The Parties

Petitioner began to develop in 1969 a |line of pantyhose
in an effort to fill what petitioner identified as a void in
the hosiery market. According to Anne Jardine, petitioner’s
vi ce president, consuner marketing, petitioner perceived
that an unt apped nmarket existed for the sale of wonen’s
hosi ery through food stores and drug stores, nostly because,
in petitioner’s view, the quality of hosiery offered in
those trade channels was horribly inconsistent. Petitioner
determ ned that wonmen woul d buy hosiery in supermarkets and
drug stores if there existed a recogni zed, reliable brand of
quality hosiery. Petitioner’s product was test marketed,
and then was rolled out nationally in Cctober 1970.

Ms. Jardine testified that petitioner coined the mark
L' EGGS for the product. According to Ms. Jardine, the mark
“conbi ned the sinple egg (which played off the shape of the
package in which the product was offered), a wonen’s |eg,
and an apostrophe, which gave it a French flair.” Over the
years, petitioner has used a variety of marks (i ncl uding
sl ogans), with each one, alnpbst w thout exception, featuring
L' EGGS as a portion of the mark. The original L' EGSS mark
first appeared, and is still being used, in the follow ng

stylized fashi on as shown bel ow.
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Petitioner owms the follow ng valid and subsi sting

regi strations issued on the Principal Register: L EGGS

L' EGGS (stylized), SUMMVER L' EGGS, W NTER L' EGGS (stylized),

OUR L' EGGS FIT YOUR LEGS, NOTHI NG BEATS A GREAT PAI R OF

L' EGGS, LITTLE L' EGGS (“LITTLE" disclainmed), L' EGES CLASSICS

(“CLASSI CS’ discl ai med), GREAT LEGS (stylized), LITTLE

L' EGGS (stylized) (“LITTLE" disclained), NOTH NG BEATS A

GREAT PAIR OF L' EGGS (stylized), L EGGSWEAR (stylized) and

THE FIT OF L' EGSS | N A WHOLE NEW FASHI ON. a The vari ous

regi strations cover, for the nost part, hosiery and

pantyhose. Sone registrations cover |eotards, tights, warm

up suits, shorts, |eggings, knee-highs, socks, footwear and

slippers. Petitioner also has used slogans such as “She’s

Got L' EGES’ and “It Pays To Show O f Your L' EGGS.”
Petitioner’s products are sold in food, drug and mass

nmer chandi sing stores, and through petitioner’s own catal ogs.

Over the years, sales of goods bearing the L' EGGS mar ks

total $10 billion. In 1998, petitioner’s sal es accounted

for nearly 54% of all wonen’'s sheer hosiery sales in the

United States. Petitioner’s L'EGGS nmark enjoys a 98% brand

awar eness anong fenal e hosiery consuners. The goods are

* A check of Office records shows that the registrations of the
marks SHE' S GOT LEGS, L' EGGS CLASSICS COLOR EDI TIONS (stylized)
(“CLASSI CS COLOR EDI TI ONS” di scl ai med) and NOTHI NGS MORE FI TTI NG
THAN L’ EGGS CLASSI CS have been cancel ed pursuant to Section 8 of
the Act. W take judicial notice of this updated information.
Hawai i an Perfumes, Ltd. v. D anmond Head Products of Hawaii, I|nc.,
204 USPQ 144, 146-47 (TTAB 1979).
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extensively advertised on television and in the print nedia.
Femal e cel ebrities have been featured in sone of
petitioner’s television commercials, and petitioner’s L' EGGS
brand products have been pronoted in conjunction with
petitioner’s sponsorship of sport conpetitions, such as the
A ynmpics, and of concert tours. Pronotional expenditures
over the years are in excess of $1.8 billion. Petitioner
al so has been the beneficiary of unsolicited publicity in
various printed publications.

Respondent was founded in the late 1970's by Zoltan
Gol dstein who cane to the United States from eastern Europe
after surviving the Hol ocaust. Respondent continues to be
run as a fam|ly-operated private conpany. In 1984,
respondent adopted the mark GOLDEN LEGS to identify its
hosiery line. 1In addition to this |ine, respondent services
private |abel accounts under marks other than GOLDEN LEGS.
Respondent’s hosiery is sold to discount stores, including
“mom and- pop” and dollar stores. Sales in 1998 exceeded $9
mllion. Respondent’s advertising efforts have been ai ned
at the retail trade, and advertisenents have appeared in
various trade publications, including Wnen's War Daily.

Respondent owned a prior registration of the mark
GOLDEN LEGS for hosiery (Registration No. 1,371,966 issued

on the Suppl enental Register on Novenber 19, 1985), but the
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regi stration was cancel ed due to respondent’s i nadvertent
failure to file a Section 8 affidavit.

Priority of Use

The first issue for us to consider is priority of use.
Respondent does not dispute petitioner’s priority of use,
and i ndeed the record establishes petitioner’s use of its
mark L’ EGGS | ong prior to respondent’s first use of its
regi stered mark.

Li kel i hood of Conf usion

W now turn to the nerits of petitioner’s likelihood of
confusion claim Qur determ nation under Section 2(d) is
based on an analysis of all of the facts in evidence that
are relevant to the factors bearing on the |ikelihood of
confusion issue. Inre E. |I. du Pont de Nenours & Co., 476
F.2d 1357, 177 USPQ 563 ( CCPA 1973).

In any likelihood of confusion analysis, tw key
considerations are the simlarities or dissimlarities
between the marks and the simlarities or dissimlarities
bet ween the goods. Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). These,
and other du Pont factors deemed pertinent in the proceedi ng
now before us, are discussed bel ow

Simlarity of the Goods

We turn first to conpare the goods of the parties.

Wth respect to this factor, for purposes of our I|ikelihood
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of confusion analysis, the goods are, at |least in part,

l egally identical. The record establishes use of
petitioner’s L'EGGS marks in connection with | adies’

hosi ery, and many of petitioner’s registrations |ist

“ladies’ hosiery” in the identification of goods.

O herwi se, petitioner’s products such as pantyhose, tights,

| eggi ngs and socks are substantially simlar to respondent’s
“hosiery for nmen, wonen and children.” See: COctocom
Systens Inc. v. Houston Conputers Services Inc., 918 F.2d
937, 16 USP@@d 1783 (Fed. Cir. 1990).

In attenpting to distinguish the parties’ products,
respondent points out that about 15-20% of respondent’s
overall sales conprise nen’s socks, and 12% of total sales
conprise girls’ tights. Respondent further contends that
“there is no conpetition between Registrant’s and
Petitioner’s goods because Registrant’s products are of a
hi gher quality than are Petitioner’s”.E (brief, p. 18)
Sinply put, these distinctions are of little nonment in
maki ng our determ nation. See: Tom Cunni nghamv. Laser
ol f Corp., 55 USPQRd 1842 (Fed. Cir. 2000) [identifications
in the involved registrations frame the |ikelihood of

confusion issue].

® Respondent also attenpts to distinguish the products based on
price. The record reveals, however, that the products are
conparable in price range, between around $1-$5.
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Trade Channel s

I nsofar as trade channel s are concerned, respondent
contends that “[t]he dissimlarities between the retai
outlets for the predom nant consuners of Petitioner’s and
Regi strant’s are substantial” and that “Registrant targets
its goods to very different custoners than does Petitioner.”
(brief, p. 19) Specifically, respondent points to the fact
that its hosiery is sold in small discount stores while
petitioner’s hosiery is sold in food, drug and mass
nmer chandi sing stores. Respondent also points to the
different ways the products are advertised, with
respondent’s efforts being directed solely to the retai
hosi ery trade whereas petitioner’s advertising is directed
to the end consuner.

As petitioner is quick to point out, the perceived
differences in trade channels are largely irrel evant.

Not hing in the involved registration limts the trade
channel s in which respondent’s hosiery is sold, and we nust
assune that the hosiery noves through all normal and usual
channel s of trade and nmethods of distribution. Squirtco v.
Tony Corporation, 697 F.2d 1038, 216 USPQ 937, 940 (Fed.
Cir. 1983). Those would include the very sane trade
channel s in which petitioner’s identical goods nove. The
record al so includes sone testinony that respondent has

begun to offer its hosiery to retail chains, although no
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goods have actually been sold to them as yet.EI The fact
that the parties have advertised their products in different
publications is irrelevant to our analysis.

Condi ti ons of Sale

Respondent contends that hosiery is not an inpul se
purchase item but rather “hosiery is a very personal item
of clothing, so special care has to be taken when faced with
considerations of fit, color, sheerness...” (brief, p. 33)
In this connection, respondent points to the testinony of
Adri enne Wi nbaum a sal esperson enpl oyed by respondent,

t hat wonen spend between five and twenty mnutes in

sel ecting hosiery. Petitioner’s witness, M. Jardine,
testified, on the other hand, that consunmers spend “next to
no time at all,” literally “nanoseconds,” in buying hosiery.

The parties’ hosiery sells for between $1 and $5.

G ven the relatively I ow price point of these goods, we do
not think that considerations such as size, color or texture
appreciably add to the tine spent in nmaking a purchasing
decision. After reviewng the record, our sense is that the
purchase of everyday hosiery tends to be nore of an inpul se
purchase or, at nost, an item purchased without a great deal

of care by ordinary consuners. Such consuners are not

® Exhibit No. 11 to Zoltan Coldstein’s (respondent’s founder and
president) testinony deposition is an adverti senment placed in a
trade publication by respondent wherein respondent states that it
is “now ready to acconmpdate mass nerchants, chain stores,
licensing and private |abel accounts.”
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|ikely to devote a great deal of thought or analysis to the
mar ks in order to determ ne whether respondent’s mark
indicates a different source frompetitioner. Rather, given
the fane of petitioner’s L’ EGES mark, such consuners are
likely to assunme that GOLDEN LEGS is a trademark of
petitioner’s, being a variation on their L EGGS narks.

In sum on this du Pont factor, given the relatively
i nexpensi ve nature of hosiery, and the fact that hosiery is
subj ect to frequent replacenent, ordinary consuners are not
likely to exercise any great care in purchasing these goods.
See: Specialty Brands, Inc. v. Coffee Bean D stributors,
Inc., 748 F.2d 669, 223 USPQ 1281, 1282 (Fed. Cir. 1984).
This factor weighs in favor of finding a |ikelihood of
conf usi on.

Fam |y of Marks

Wth respect to petitioner’s claimthat it owns a
famly of L EGGS marks, we | ook to our primary review ng
court for guidance:

A famly of marks is a group of marks
havi ng a recogni zabl e conmon
characteristic, wherein the marks are
conposed and used in such a way that the
public associates not only the

i ndi vi dual marks, but the common
characteristic of the famly, with the
trademark owner. Sinply using a series
of simlar marks does not of itself
establish the existence of a famly.
There nmust be recognition anong the

pur chasi ng public that the conmon
characteristic is indicative of a conmon
origin of the goods. Recognition of the

10
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famly is achieved when the pattern of

usage of the common elenent is

sufficient to be indicative of the

origin of the famly.
J & J Snack Foods Corp. v. MDonald s Corp., 932 F.2d 1460,
18 USP2d 1889, 1891 (Fed. Gr. 1991). 1In the past, the
Board has | ooked at whether the marks asserted to conprise a
“fam |y” have been used and advertised in pronotional
material or used in everyday sales activities in such a
manner as to create common exposure and, thereafter,
recogni ti on of common ownershi p based upon a feature conmon
to each mark. Anmerican Standard, Inc. v. Scott & Fetzer
Co., 200 USPQ 457, 461 (TTAB 1978).

We do not view petitioner’s evidence as establishing
that it has a famly of L' EGGS marks. Wile the record
includes a few instances where the L' EGGS mark is used
toget her with another one of petitioner’s marks (i ncluding
sl ogans such as “NOTH NG BEATS A GREAT PAIR OF L' EGGS”), the
record does not establish that such conjoint use is
petitioner’s common practice. 1In point of fact, the
docunents highlighted by petitioner (brief, p. 7) on this
poi nt show that while petitioner has engaged in conjoint
pronotion of different products in its line, the various
products for the nost part bore the L' EGGS mark as opposed
to any of the other marks al so clainmed by petitioner.

Moreover, the record is devoid of any direct evidence that

pur chasers consequently woul d recogni ze conmon ownership

11
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based on the feature common to each mark. The nere fact of
adoption, use and/or registration of several marks
incorporating L' EGGS, as in the case here with petitioner,
does not in itself prove that a famly of marks exists.

Pol aroid Corp. v. Richard Mg. Co., 341 F.2d 150, 144 USPQ
419 (CCPA 1965); Trek Bicycle Corp. v. Fier, 56 USPQ2d 1527,
(TTAB 2000); and Consolidated Foods Corp. v. Sherwood

Medi cal Industries, Inc., 177 USPQ 279 (TTAB 1973).

Fane

It hardly need be said that fame of petitioner’s L' EGGS
mark is a critical du Pont factor in petitioner’s favor in
this case. Kenner Parker Toys v. Rose Art Industries, 963
F.2d 350, 22 USPQ2d 1453, 1456 (Fed. Cr. 1992)[“[ F] ane of
the prior mark plays a domnant role in cases featuring a
fanobus or strong nmark.”]. Indeed, the record clearly
establishes the wi despread fame of petitioner’s L'EGGS mark
for wonen’s hosiery and pantyhose.

Petitioner’s L' EGGS mark has been the subject of
extensive exposure in the marketplace as a result of
petitioner’s efforts. |In addition, petitioner’s L EGGS mark
and the products sold thereunder have been the subjects of a
significant anount of unsolicited publicity in various
printed publications. In 1998, petitioner’s hosiery was
sold in over 45,000 retail stores nationw de, and through

petitioner’s catal ogs which have a distribution run of 50

12
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mllion copies. Petitioner’s claimthat its mark is fanous
i's supported by truly inpressive revenue figures,
significant pronotional expenditures, and a hi gh degree of
brand awareness. More specifically, petitioner’s sales
spanning a thirty-year period exceed $10 billion, with
pronotional expenditures of over $1.8 billion. Further, as
not ed above, petitioner’s sheer hosiery market share stands
at 54% and petitioner’s L’ EGGS mark enjoys trenendous brand
awar eness. About 98% of femal e hosiery consuners have heard
of the L' EGGS brand, and 61% of those consuners will nane
L' EGGS as a brand of hosiery wi thout pronpting. In Wnen’s
Wear Daily (in the 1993, 1995 and 1997 editions of the
“Fairchild Report,” a bi-annual study of apparel brands
publ i shed by WAD), the L' EGGS mark has been |listed as the
nost recogni zed brand nane in the apparel industry.

Taking into consideration the totality of the evidence
i ntroduced on this factor, we have every confidence in
finding that the mark L' EGGS, as used in connection with
wonen’ s hosiery and pantyhose, is fanobus. W are not al one
in making this assessnent. See: Sara Lee Corp. v. Kayser-
Roth Corp., 81 F.3d 455, 38 USPQ2d 1449 (4'" Cir. 1996),

cert. denied, 519 U S. 976, 117 S.C. 412, 136 L. Ed.2d 325

(1996)[“L’ eggs [has] becone [a] househol d nane...a strong,
distinctive mark”]. This finding of fanme plays a

significant role in our analysis. See: Recot Inc. v.

13
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Becton, 54 USPRd 1894 (Fed. G r. 2000), on remand, 56
USPQ2d 1859 (TTAB 2000); and Kenner Parker Toys Inc. v. Rose
Art Industries Inc., supra at 1458[factors that both marks
appear on inexpensive products purchased by diverse buyers
Wi t hout exercising much care accentuate the significance of
a fanmous mark].

Third-Party Use

In considering the fane factor, we have taken into
account, of course, respondent’s evidence of third-party
uses and regi strations of marks containing the term“LEGS.”

The record includes a dictionary definition of the term

“l eg: the part of a garnent that covers the leg: the leg
of a stocking; trouser |leg.” Random House Unabri dged
Dictionary (2d ed. 1993).

G ven this nmeaning, and the fact that the termalso is
defined in the sane dictionary as “either of the two | ower
limbs of a...hunman being...that support and nove the body,”
it comes as no surprise that there are a nunber of third-
party uses and registrations of marks in the hosiery and
wearing apparel fields wherein the term“LEG or “LEGS
appears.

Turning first to the registration evidence, respondent
has introduced over twenty third-party registrations. Such

evidence, as often stated, is of little probative value in

determ ning |ikelihood of confusion issues. These

14
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regi strations do not establish that the marks shown therein
are in use, nmuch less that consuners are so famliar with
themthat they are able to distinguish anong such marks by
focusi ng on conponents other than the ones shared by the
marks. AMF Inc. v. Anerican Leisure Products, Inc., 474
F.2d 1403, 177 USPQ 268 (CCPA 1973). Any value that these
regi strations have to the likelihood of confusion analysis
islimted to their showing, as in the case of a dictionary
listing, the sense in which the word “leg” or “legs” is
enpl oyed in the | anguage. 1In this case, the registrations
show that the words “LEG or “LEGS’ have in the past
appealed to others in the hosiery field as an appropriate
portion of part of a mark. Smth Bros. Mg. Co. v. Stone
Mg. Co., 476 F.2d 1004, 177 USPQ 462 (CCPA 1973).

Respondent al so has introduced testinony and evi dence
regardi ng actual use of “LEG or “LEGS’ as a part of marks
by third parties in the hosiery field. The bulk of this
evi dence cones fromthe testinony of Ms. Wi nbaum a
sal esperson for respondent. At the instruction of M.
CGol dstein, Ms. Weinbaumvisited various stores in the New
York City netropolitan area to identify third-party uses in
the trade. M. Weinbaumidentified about a dozen uses, and
purchased hosiery bearing six of the marks.

This evidence of third-party uses is balanced by

petitioner’s evidence of the considerable fame of its L EGGS

15
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mark for hosiery. W have no problem maintaining the view
that petitioner’s L'EGES mark is fanmous, even in the face of
respondent’ s evi dence.

The probative value of the third-party uses also is
di m ni shed by the fact that respondent failed to furnish any
evi dence regarding the extent of use of the marks by these
third parties. See: Smth Bros. Mg. Co. v. Stone Mg.

Co., supra at 463. In point of fact, sonme of the testinony
(highlighted by petitioner in its reply brief at pp. 6-8)
woul d suggest that the actual use of the various marks has
been m ni mal .

In considering this factor, we have taken into account
petitioner’s testinony and evidence show ng that petitioner
has been fairly vigorous in policing its L"EGGS nmark. That
is not to say that petitioner’s protection efforts have been
perfect; neverthel ess, petitioner has been vigilant over the
years, resulting in a nunber of successful actions against
all egedly confusingly simlar marks.

In sum respondent’s evidence is of limted probative
val ue to support its position.

Simlarity of the Mrks

We next turn our focus to the simlarity between the
mar ks. As noted above, the parties’ goods are, in
significant part, identical. |In such situations, “the

degree of simlarity [between the narks] necessary to

16
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support a conclusion of likely confusion declines.” Century
21 Real Estate Corp. v. Century Life of America, 970 F. 2d
874, 23 USPR2d 1698, 1700 (Fed. Cir. 1992). In conparing
the marks, we again note that petitioner’s L'EGGS mark is
fanobus as applied to wonen’s hosiery.

In conparing the marks, the “LEGS’ portion of
respondent’s mark is identical in sound to petitioner’s mark
L' EGGS. Also, although there are specific differences
between the spellings of “L’'EGGS’ and “LEGS,” the terns | ook
ali ke such that the marks L’ EGGS and GOLDEN LEGS are sim | ar
in overall appearance.

In addition, respondent’s mark is constructed simlarly
to several of petitioner’s marks which begin with a nodifier
and end with “L" EGGS,” including SUMVER L' EGGS, W NTER
L' EGGS and LI TTLE L' EGGS

A significant fact in our conparison of the marks
concerns the way in which respondent at present actually
uses its mark. Petitioner’s marks are registered in both
typed formand special form The drawing of the mark in
respondent’s involved registrationis in typed form Such a
typed drawi ng indicates that respondent is not restricting
its word mark to a particular form Trademark Rul e
2.52(a)(1). In conparing the marks, “we nust not be m sl ed
by considering [respondent’s] mark only in its printed or

type-witten form wth all characters being of equal

17
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height.” Philips Petroleum Co. v. C.J. Wbb, Inc., 442 F.2d
1376, 170 USPQ 35, 36 (CCPA 1971). See also: Squirtco v.
Tony Corp., supra. |In view of respondent’s typed mark, we
must consi der all reasonable manners in which GOLDEN LEGS
could be depicted, and in particular, the Board can and
should in this case give special consideration to the
manners i n which respondent has actually depicted it mark.

| NB National Bank V. Metrohost Inc., 22 USPQd 1585, 1588
(TTAB 1992); and In re Richardson Ink Co., 171 USPQ 818
(TTAB 1971). In the present proceeding, we have the benefit
of exhibits which illustrate how the respondent’s mark is
actual ly used in commerce.

After this cancellation proceeding was commenced,
respondent comm ssioned a redesign of its packagi ng.
Respondent’ s redesign significantly enhanced the prom nence
of the word “LEGS’ as its mark appeared on the packagi ng.

In addition, this redesign began to appear in respondent’s
advertisenents in trade nmagazi nes. The mark, as actually
used on packaging and in advertisenents, is reproduced bel ow

(ex. no. 1, J. Velez dep.):

The prom nence of the “LEGS’ portion of respondent’s

mark as actually used and as actually encountered by

18
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prospective purchasers is clear. This certainly would
increase the |ikelihood that purchasers would see a
simlarity between the parties’ marks and, therefore, would
m st akenly believe that respondent’s hosiery originated from
the sanme source as the hosiery sold under petitioner’s

L' EGGS mark. See: Jockey International Inc. v. Mallory &
Church Corp., 25 USPQ2d 1233, 1235-36 (TTAB 1992). See

al so: Specialty Brands, Inc. v. Coffee Bean D stributors,
Inc., supra at 1284[trade dress may provi de evidence of
whet her a word mark projects a confusingly simlar
commerci al inpression].

In sum we find, when the parties’ marks are considered
intheir entireties, that the mark L' EGGS and a nunber of
petitioner’s other marks are simlar in overall comerci al
i npression to respondent’s mark GOLDEN LEGS.

Survey Evi dence

Petitioner introduced the results of two shopping nall
i ntercept surveys, with the supporting testinony of Dr.
Thomas Dupont, a survey expert, who designed the surveys and
anal yzed the results. Petitioner conducted the original
survey which was then criticized by respondent’s survey
expert. Petitioner subsequently conducted a replication
survey which, according to petitioner, tested the

criticisns.

19
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In the original survey, a total of 422 respondents were
interviewed at six shopping nmalls (Washi ngton, DC, Los
Angel es, Dallas/Fort Wrth, C evel and, Phil adel phia and
Nashville). The survey was taken of wonen, aged ei ghteen
years and ol der, who had bought or worn hosiery in the six
nonths prior to the survey. The interviewer handed 212

qualified respondents a white card as shown bel ow.

After viewing the card, each respondent was asked the
foll ow ng question: “Wat conpany do you think puts out
that brand of hosiery?” Respondents who answered sonet hi ng
other than “don’t know' to the first question were then
asked: “Wiy do you say that?”

A second control group of 210 respondents saw a
different control name (Colden Step, Golden Spirit, Gol den
Sheers, CGolden Fit, Golden Touch or Golden Kicks), and then
were asked the sane two questions. As explained by Dr.
Dupont, the purpose of this control group was to control the
survey for “noise,” that is, the tendency of consuners in
this particular situation to attribute manufacture to L EGGS
because it is a famliar brand.

After accounting for the “noise,” the survey shows that

around 21% of the respondents indicated that GOLDEN LEGS

20
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hosiery is put out by the sane entity that makes L’ EGGS
hosiery. Al nost an identical percentage stated that it was
the mark L' EGGS that caused themto believe that GOLDEN LEGS
was put out by the sane source as L' EGGS hosiery. Dr.
Dupont’s conclusion is that “[t] hese convergi ng esti mates
give us a high degree of confidence that at |east 21% of
consuners will mstakenly believe that GOLDEN LEGS is put
out by L eggs.” (Dupont dep., ex. no. 2, p. 3)

Respondent countered wth the testinony of Dr.
Al exander Sinonson, a university professor of marketing and
a survey researcher with ten years of experience in
desi gni ng and conducting surveys for litigation. Dr.
Si nonson essentially criticized the nethodol ogy used in
conducting the survey. More specifically, he stated that
the survey’s instructions encouraged guessing; that the card
bearing respondent’s mark whi ch was shown to the respondents
omtted the category of nmen’s hosiery products; that the
universe is flawed in that nmen and teens under 18 years of
age were excluded; that the survey does not reflect a random
geogr aphi ¢ sanpling, but rather one that is oversanpled in
the southern part of the country; that the nanmes used in the
control groups resulted in skewed results; and that the
survey did not track actual narket conditions since the
respondents were not exposed to the parties’ respective

packagi ng and trade dress. Respondent also criticized
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petitioner’s replication survey because it did not enploy a
control group.

In response to two of these criticisns, nanely the
encour agenent of guessing and the perceived
m sidentification of the product category on the sanple
card, petitioner, under the guidance of Dr. Dupont,
undertook a replication survey. Accordingly, the stinmulus
card shown to respondents indicated that the GOLDEN LEGS
product is “hosiery for nmen, wonen and children” (as opposed
to the earlier version “hosiery for wonen and children”).
The instructions were nodified in relevant part to read “For
any of ny questions please give ne an opinion if you have
one, but if you don’t know or have no opinion, that's K’
(as opposed to the earlier instruction “Please give ne your
opinion, even if you are not absolutely sure”). Wth the
exception of the stimulus card and the guessing
instructions, the survey nethodol ogy and procedures were
identical in both surveys. No control group was used in the
second survey.

The replication survey, taken of 122 respondents, shows
results which are very simlar to the results of the
original survey. Dr. Dupont concluded that the replication
survey results “clearly denonstrate that the two ‘fl aws’
whi ch Prof. Sinonson found to be nobst serious

("msidentification of the product category’ and
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“encour agenent of guessing’ ) had absolutely no inpact on the
survey results.” (Dupont dep., ex. no. 2).

W note, at the outset, that “[i]t is notoriously easy
for one survey expert to appear to tear apart the
nmet hodol ogy of a survey taken by another.” Carl Karcher
Enterprises v. Stars Restaurants Corp., 35 USPQ2d 1125, 1133
(TTAB 1995) citing J.T. McCarthy, MCarthy on Tradenarks and
Unfair Conpetition 832:178. Courts and the Board | ong have
recogni zed that there is no such thing as a perfect survey
and, |ike any survey, the one presently before us involves a
bit of a guessing gane by the survey’s respondents.

Petitioner’s surveys enploy a fairly standard format
used in likelihood of confusion cases, the so-called
Eveready format. Union Carbide Corp. v. Ever-Ready, Inc.,
531 F.2d 366, 188 USPQ 623 (7th Cir. 1976), cert. denied,
429 U. S. 830, 50 L.Ed.2d 94, 97 S.Ct. 91, 191 USPQ 416
(1976). This survey format has been approved by a nunber of
courts. See also: Mles Laboratories Inc. v. Naturally
Vitam n Supplements Inc., 1 USPQ 1445 (TTAB 1986). See
generally: J.T. McCarthy, MCarthy on Trademarks and Unfair
Conpetition, §32:174 (4'" ed. 2000). W find that the
surveys here support petitioner’s position on the issue of
|'i kel i hood of confusion.

The replication survey certainly disposed of two of the

significant criticisns nade by respondent’s expert. The
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replication survey results were renmarkably simlar to the
ones of the original survey. Further, we see no mgjor
problemwi th the universe selected by Dr. Dupont inasmuch as
it included consuners nost likely to purchase the parties’
products, that is, wonmen who are ei ghteen years of age or
older. W also find no fault with the choice of survey
cities. See: Carl Karcher Enterprises Inc. v. Stars
Restaurant Corp., supra at 1132-33. Likewi se, the controls
in the original survey appear to be proper, and the | ack of
controls in the replication survey are of little nonent.

In sum we find Dr. Sinonson’s criticisns to be largely
w t hout substantial nerit, and that the surveys’ results
buttress our finding of Iikelihood of confusion. So as to
be clear on this point, even if we were to throw out the
surveys and accord them no probative val ue what soever, we
woul d reach the sane result on the ultimate question herein
in view of the weight of the du Pont factors in petitioner’s
favor.

Act ual Conf usi on

The next factor to consider is actual confusion.
Petitioner has introduced testinony and evi dence regarding
one instance of what it characterizes as actual confusion.
The all eged confusion, on the part of a retail store
sal esperson, Jaslyn Velez, was the result of a question

posed to her at the store. The question regarding a common
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source of the parties’ respective products was posed by an

i ndi vidual (Ms. Wal sh) on petitioner’s behalf. Thus, we
view this instance as sonmewhat contrived. M. Velez went on
to testify that, prior to the question posed by Ms. WAl sh,
she never made an associ ati on between the sources of the two
parties’ products. In any event, given the years of
over | appi ng use of the parties’ goods, we find this |one
instance, even if viewed as credible, to be de mnims.

On the flip side, the absence of evidence of actual
confusion does not trouble us in the least. Gven the
relatively inexpensive nature of the parties’ hosiery,
consuners would be unlikely to go to the trouble to report
any confusion. Further, it was not until only recently in
1997 that respondent began to enphasize the “LEGS’ portion
of its mark which, in our view, enhances the |ikelihood of
conf usi on.

| nt ent

G ven the prom nence of petitioner and its L' EGGS marks
in the marketplace, and M. CGoldstein’s involvenent in the
hosi ery business for nany years, we are rather surprised by
M. CGoldstein's testinony that he was unaware of petitioner
and its L' EGGS mark until the petition was filed. Having
said this, we also note testinony regarding M. CGoldstein’s
| ack of formal education outside of Torah studies at

Yeshiva, and that due to his strict religious observations,
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he spends little time on reading English publications or
watching television. W further note M. CGoldstein's
expl anation regarding the tal nudic genesis of respondent’s
mark. Lastly, we note that before adopting its mark,
respondent did not conduct a trademark cl earance search.
Notwi t hstanding M. CGoldstein’ s |ack of exposure to the
secular world, it still is surprising that M. Goldstein did
not encounter, at |least in a business context, the fanous
L' EGGS mark of petitioner, a direct conpetitor. Be that as
it may, our nore serious concern involves respondent’s
changes to its mark after it becanme aware of petitioner and
its marks. As discussed above, after the petition for
cancel lation was filed, respondent redesigned it packagi ng
so as to enphasize the “LEGS’ portion of its mark. Wile we
note respondent’s fairly extensive testinony regarding the
i nnocence of the changes to the packaging, such conduct, at
a mnimum calls into question respondent’s post-adoption
i ntentions.
In any event, there is “no excuse for even approaching
the wel |l -known trademark of a conpetitor...and that al
doubt as to whether confusion, m stake, or deception is
likely is to be resolved agai nst the newconer, especially
where the established mark is one which is famous...” N na
Ricci SARL. v. ET.F. Enterprises Inc., 889 F.2d 1070, 12

USPQ2d 1901, 1904 (Fed. Cir. 1989). See also: G ant Food,
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Inc. v. Nation’s foodservice, Inc., 710 F.2d 1565, 218 USPQ
390 (Fed. G r. 1983).
Concl usi on

G ven the volum nous record in this case and the
| engthy briefs, the Board is conpelled to nmake an additi onal
point. Both parties’ briefs have nade and debated, and we
have consi dered, argunents other than those specifically
mentioned in this opinion. W find it unnecessary, however,
to conmment on each and every one.

W agree with petitioner that after conmencenent of
t hese proceedi ngs, respondent’s busi ness practices have
appeared to edge closer to the L' EGGS brand. The redesign
of respondent’s mark, followed by respondent’s first
substanti al advertising efforts, and then respondent’s
attenpt to sell its hosiery in the sanme retail outlets in
whi ch petitioner’s hosiery is sold, all add up to the
“collision course” referred to by petitioner.

Based on the record before us, we conclude that
consuners famliar with petitioner’s |adies’ hosiery and
pant yhose sol d under petitioner’s L' EGGS marks woul d be
likely to believe, upon encountering respondent’s mark
GOLDEN LEGS for hosiery for nen, wonen and chil dren, that
the goods originated with or are sonehow associated with or

sponsored by the sanme entity.
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Deci sion: The opposition is sustained, and

registration to applicant is refused.
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