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Opi nion by Wendel, Adm nistrative Trademark Judge:

KingKraft Inc. filed an application to register the
mark SHHP ‘N SHORE for a “carryall bag.”IEI

Mont gonmery Ward & Co, Inc. has filed an opposition to
registration of the mark on the ground of priority and
I'i kel i hood of confusion under Section 2(d) of the Trademark

Act. Opposer alleges that opposer has used the mark SH P ‘N

! Serial No. 75/388,238, filed Novenber 12, 1997, based on an
all egation of a bona fide intention to use the mark in conmerce.
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SHORE in connection with its retail store services as well
as for wonen’'s apparel prior to the filing date of
applicant’s application; that opposer is the owner of
registrations for SHHP ‘N SHORE for retail store services in
the field of cIothingE]and for various itens of wonen’s
apparela t hat opposer’s mark SH P ‘ N SHORE has achi eved

w despread recognition in the United States; that opposer’s
mark and applicant’s mark SHHP ‘N SHORE are visually and
“aural ly” identical; and that applicant’s mark, when used in
connection with its goods, is likely to cause confusion on
the part of the purchasing public.

Applicant, in its answer, has admtted opposer’s
priority of use of its mark as well as the identical nature
of the two marks visually and “aurally.” Applicant has
deni ed the renmai nder of the allegations.

The Record

The record consists of the file of the involved
application; the testinony of the parties which by
stipulation was submtted in affidavit form and consists of
opposer’s affidavit, wth acconpanying exhibits, of Kurt

Ziegler and applicant’s affidavit, with acconpanyi ng

2 Regi stration No. 1,803,952, issued Novenmber 9, 1993, claimng
first use dates of March 12, 1993. This registration was
cancel | ed Decenber 23, 2000 for failure to file a Section 8

af fidavit.

3 Regi stration No. 1,779,703, issued June 29, 1993, claimng
first use dates of February 8, 1993; Section 8 & 15 affidavits
accepted and acknowl edged, respectively.
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exhibits, of Ronald King; the status and title copies of
opposer’s pl eaded regi strations and applicant’s responses to
certain interrogatories and requests for adm ssion, nade of
record by neans of opposer’s notice of reliance; and copies
of a portion of a patent owned by applicant for its bag and
applicant’s registration for the mark STRADDLE BAG t oget her
W th opposer’s responses to certain interrogatories and
requests for adm ssion, nmade of record by neans of
applicant’s notice of reliance. Only opposer filed a brief
and no oral hearing was requested.

Opposer was founded in 1872 and is a najor narketer of
general nerchandi se through retail stores. Bl As part of its
sale of retail clothing opposer has sold a wide variety of
apparel itens and rel ated goods under its SH P ‘N SHORE nmark
since 1993. (Qpposer’s registration covers use of the mark
in connection with wonen’s apparel, specifically “shorts,
pants, slacks, junpsuits, culottes, skirts, cardigans,
shirts, sweaters, knit tops, woven shirts and shells,
bl ouses, T-shirts, vests, junpers, dresses, blazers, tunics,
j ackets and halters.” M. Ziegler testified that the SH P
‘N SHORE mark has al so been used on handbags (Exhibit 4).
Opposer advertises its products by neans of signage,

coupons, and print publications. Advertising expenditures

“ We note that this opinion has been witten in accordance wth
the evidence of record and does not necessarily reflect the
present day status of opposer.
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for opposer’s goods and retail store services related to the
mark SHIP ‘N SHORE for the period from January 1998 to
Decenber 1999 were in excess of $2,350,000 and its sal es
figures for these products and services were $47,000,000 in
1998 and $45, 200, 000 i n 1999.

Applicant was founded in 1997 and is primarily invol ved
in the marketing and sale of its patented convertible
carryal l bag.EI Appl i cant, since 1997, has used the mark
SHIP ‘N SHOREE for one of the three rmodel s which make up
its STRADDLE BAG |l i ne of goods. Applicant has used its mark
i n magazi nes, newspapers, nmailings and on its web site to
advertise and informconsuners of its product.

The Opposition

Priority is not an issue here in view of opposer’s
subm ssion of a certified status and title copy of its
pl eaded Regi stration No. 1,779,703 for the mark SHHP ‘N
SHORE for various itens of wonen’s apparel. See King Candy
Co., Inc, v. Eunice King’s Kitchen, Inc., 496 F.2d 1400, 182

USPQ 108 (CCPA 1974). (W note again that opposer’s other

> As described in the abstract of applicant’s patent, the bag is
a |lightweight, machi ne-washabl e, convertibl e organi zer tote bag
with three carrying portions, nanely, a central U shaped
conmpartnent and two side storage panels. The bag converts from
its tote bag configuration into a seat cover for chairs, chaises
and the like, providing easy accessibility to the itens stored in
t he side pockets.

® W note that in its affidavit applicant refers to its mark as
SHIP ‘N SHORE, rather than SHIP ‘N SHORE, as presented in the
application. On the exhibits of record, the mark actually used
is “Ship-n-Shore.”
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pl eaded regi stration has been cancelled since the filing of
this opposition and hence that registration has been given
no consideration). In addition, M. Ziegler testified that
opposer has sold products under the SH P ‘N SHORE nar k
continuously since 1993, a date well prior to applicant’s
filing date of its intent-to-use application, nanely,
Novenber 12, 1997. Finally, applicant has admtted
opposer’s priority of use in its answer.

Thus, we turn to the issue of |ikelihood of confusion,
maki ng our determ nation on the basis of those of the
du Pont@ factors which are relevant in view of the evidence
of record. Two key considerations in any such analysis are
the simlarity or dissimlarity of the respective marks and
the simlarity or dissimlarity of the goods or services
with which the marks are being used. See Federated Foods,
Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24
(CCPA 1976); In re Azteca Restaurant Enterprises, Inc., 50
USPQ2d 1209 (TTAB 1999).

I nsofar as the respective marks are concer ned,
applicant has admtted that opposer’s SH P ‘N SHORE mark and
its SHHP ‘N SHORE mark are visually and “aurally”

identical. dearly, the presence of an additional

"Inre El. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).



Opposition No. 113, 818

apostrophe in applicant’s mark, as presented in the
application, has little or no effect on the overal
commercial inpressions created by the marks. For purposes
of determ ning likelihood of confusion, the marks are
virtually identical. Although applicant has noted in its
affidavit that its SHHP ‘N SHORE mark is used as a
subordinate mark to its STRADDLE BAG or KI NGKRAFT mar ks, the
mar k whi ch applicant seeks to register is SHHP ‘N SHORE in
itself, and this is the mark which we nust take under
consideration in making our determ nation of I|ikelihood of
conf usi on.

Bef ore considering the respective goods, we would note
that this high degree of simlarity of the marks brings into
pl ay the recogni zed standard that the greater the degree of
simlarity in the marks, the | esser the degree of simlarity
that is required between the goods and/or services on which
the marks are being used to support a holding of I|ikelihood
of confusion. |[If the marks are the sane or alnbst so, as is
the case here, it is only necessary that there be a viable
rel ati onshi p between the goods and/or services to support a
hol di ng of |ikelihood of confusion. See In re Concordia
I nternational Forwarding Corp., 222 USPQ 355 (TTAB 1983).

Here opposer’s registration covers use of the mark SHI P
‘N SHORE on various itens of wonen’s apparel, many of which

could readily be described as sportswear. Qpposer has
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i ntroduced testinony that opposer has al so specifically used
the mark on handbags. Applicant’s “carryall bag” is w thout
limtation in the application as to specific purpose or
design of the bag. Thus, applicant’s carryall bags would
enconpass itens simlar to the handbags of opposer. Even if
construed as being different in styling and purpose fromthe
handbags sol d by opposer, applicant’s carryall bags would
still fall within the category of sportswear accessories.
Al t hough perhaps sold in a different departnment from
sportswear attire, the bags m ght well be purchased in the
sanme retail outlets by the same custoners on a single
shopping trip for use in connection with the sane sports
activities. C. Inre Melville Corp., 18 USPQ2d 1386 (TTAB
1991) (sufficient relationship found to exist between wonen's
shoes and wonen’ s pants, blouses, shorts and jackets which
m ght well be purchased on a single shopping trip for use
together). Regardless of the particul ar design of
applicant’s bags, we believe a sufficient relationship
exi sts between the goods that purchasers would be likely to
be confused as to source upon encountering the respective
goods bearing the virtually identical SH P ‘N SHORE (SHI P
‘N SHORE) marKks.

Furthernore, since there are no limtations in the
identification of goods in either the application or the

pl eaded registration as to the channels of trade, we nust
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assune that the goods of both would travel in all the nornal
channels of trade and be sold to all the usual purchasers
for goods of this nature. See Canadian |nperial Bank v.
Wel | s Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir.
1987). Accordingly, as argued by opposer, the goods may
wel | be encountered by the sane purchasers in the sane
retail outlets and purchased at the sane tine. |In addition,
we woul d agree with opposer that these are relatively

i nexpensive itens which woul d be purchased by ordinary
consuners w thout the exercise of any degree of extra care.

Opposer has al so raised the factor of the strength of
its mark, arguing that its SH P ‘N SHORE mark has achieved
the status of a strong, well-known mark as a result of its
distinctive nature and its extensive use and pronotion.
Thus, opposer argues, its mark is entitled to a broad scope
of protection.

Al t hough opposer has not broken down its advertising
and sales figures into those applicable only to its products
(the only ones to be taken under consideration), we find
this evidence adequate to show that opposer has strongly
pronoted its mark and has had substantial sales of its
products under the mark in recent years. Although clearly
insufficient to establish that opposer’s mark has attai ned
any high degree of fane, we find the evidence of record,

taken together with the distinctive nature of the mark,
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fully adequate to denonstrate that opposer’s mark is
entitled to the scope of protection accorded to a strong
mar k.

Accordi ngly, upon balancing all of the rel evant du Pont
factors and particularly upon considering the virtual
identity of the marks and the strength of opposer’s nark, we
find a likelihood of confusion.

Deci sion: The opposition is sustained and registration

is refused to applicant.



