UNITED STATESPATENT AND TRADEMARK OFFICE
4/17/01 Trademark Trial and Appeal Board
TH'S DI SPOSI TION |'S NOT 2900 Crystal Drive
Cl TABLE AS PRECEDENT O: Arllngton, Vlrglnla 22202-3513
THE TTAB
Dr ost

Qpposition No. 112, 383
Daniels Pull Plow, Inc.
V.
Bi ggs Manufacturing, Inc.
and

P.OR IncorporatedEI
(Joi ned as party defendant)

Before Quinn, Walters and Drost, Adm nistrative Trademark
Judges.

Qpi nion by Drost, Admi nistrative Trademark Judge:

P.OR Incorporated (applicant) filed an application to
regi ster the mark SPEEDH TCH (typed drawi ng) for “vehicle
towi ng accessories, nanely hitches and ball nmounts” in
International O ass 12. 8

Daniel Pull Plow, Inc. (opposer) has opposed the

registration of applicant’s mark on the ground that

! P.OR Incorporated filed a declaration in which it states that
it acquired the rights to this tradenmark application by

assi gnment from Hitchquick, Inc. The declaration further states
that Hitchquick, Inc. was assigned rights in this trademark
application by Bi ggs Manufacturing, Inc.

2 Serial No. 75/331,895, filed July 28, 1997, alleging a date of
first use and a date of first use in commerce of Decenber 17,
1996.
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applicant’s mark is likely to cause confusion with its
unregi stered mark SPEEDHI TCH for a mechanismthat attaches a
rear snow plow to the back of a vehicle.

On July 31, 2000, opposer filed a notion for sumrary
judgnent claimng that there were no material facts in
dispute. It alleged that the marks are identical; the goods
are the sanme; the channels of trade are the sanme; and it has
priority of use. 1In regard to the goods, opposer all eges
t hat :

Applicant’s application is for hitches and ball nounts.

Daniels also sells hitches. The parties’ goods are the

sane (hitches) and are used for the sane purpose (for

towi ng). Under these circunstances, where the marks
are identical and the goods are the sane, confusion is
likely.

Motion, p.2.

On August 28, 2000, applicant filed an opposition to
opposer’s notion for sunmary judgment. Applicant does not
di spute opposer’s priority. Qpposition, p.1 (“Wile P.OR
has no basis for disputing opposer’s priority date of first
use of SPEEDHI TCH i n connection with its products, P.OR
mai nt ai ns that genuine issues of material exist as to the
i ssue of |ikelihood of confusion”); Opposition, p.2 (“P.OR
has no basis for objecting to the entry of partial summary
judgnment on the issue of priority in this opposition
proceedi ng”).

Applicant alleges that there are material facts in

di sput e because:
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However, even a cursory glance at the parties’ product
literature shows very different products. Daniels is
in the business of selling rear-nmounted snow pl ows for
four-wheel drive vehicles and offers its SPEEDH TCH
device as a neans for nmounting the plows to the
vehi cl es. Nowhere does Daniels’ product literature
show or discuss use of Daniels’ products for trailers
or trailering. Applicant sells a ball and hitch to be
attached to vehicles specifically for the purpose of
towing trailers. Nowhere does the product literature
show or discuss use of P.OR’'s hitch with a snow pl ow.

Qpposition, p.7.

Appl i cant further argues that opposer’s product is not
a substitute for a trailer hitch as is its product, that its
custoners and channels of trade are different, that there is
a lack of actual confusion, and that there are other hitch
mar ks regi stered that have a sim /|l ar connotation.
Furthernore, applicant’s declarant states that “Daniels’
SPEEDHI TCH product consists of a nount that is attached to a
hitch that is already nounted to a vehicle, and is not
itself a hitch.” Porter declaration, p.3.

Opposer responds that applicant’s goods are not limted
to a particular type of hitch in the identification of goods
inits application. The dictionary definition supports a
broader definition of the word “hitch.” Opposer also points
out that the sane dealers that sell snow plows al so sel
hitches. Opposer also argues that:

[ Plurchasers of Daniels’ SPEEDH TCH are also likely to

pur chase hitches because the Dani el SPEEDH TCH is

designed to be used in connection with a hitch. *‘The

Daniels Pull Plow fits virtually any 4WD vehicle

equi pped with a 2" receiver-type-hitch. Thanks to the
pat ent ed SPEEDHI TCH™ hook-up is fast and easy.
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Reply, pp.4-5.
MOTI ON FOR SUMVARY JUDGVENT

The Board nmay grant summary judgnent for opposer “if
t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a

matter of law” Fed. R GCiv. P. 56(c); NCTA v. Anerican

C nema Editors, 937 F.2d 1572, 19 USPQ2d 1424, 1427 (Fed.

Cr. 1991). The nonnoving party, applicant in this case,
“need only present evidence fromwhich a jury mght return a

verdict in [its] favor.” American v. Liberty Lobby, Inc.,

477 U. S. 242, 257 (1986). All reasonable inferences to be
drawn fromthe facts nust be viewed in the |ight npst

favorable to the nonnoving party. United States v. Diebold,

Inc., 369 U S. 654, 655 (1962).

LI KELI HOOD OF CONFUSI ON

Because applicant concedes that opposer has priority
(Opposition, p.2), the issue in this case is whether
opposer’s mark SPEEDH TCH when used on its nechani smt hat
nounts a rear snow plow to a vehicle is confusingly simlar
to applicant’s mark SPEEDH TCH for goods identified as
“vehicle tow ng accessories, namely hitches and bal
mounts.” Inasnmuch as this is a |ikelihood of confusion

case, we analyze this issue in light of the factors set out
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inlnre E. |. du Pont de Nenours & Co., 476 F.2d 1357,

1361, 177 USPQ 563, 567 (CCPA 1973). Not all of the du Pont

factors are applicable in every case. In re Dixie

Restaurants, 105 F.3d 1405, 1406, 41 UsSP2d 1531, 1533 (Fed.

Cr. 1997).

In this case, the first factor that we consider is
whet her the marks are simlar. Both applicant’s mark and
opposer’s mark consist of the identical word SPEEDH TCH.
Applicant's mark is depicted in a typed draw ng and
opposer’s mark is commonly used w thout any special styling.
Applicant admts that this factor favors opposer.
Qpposition, p.7.

Next, we | ook at the relatedness of the goods. Inre

Concordia Int’| Forwarding Corp., 222 USPQ 355, 356 (TTAB

1983) (“If the nmarks are the sanme or alnost so, it is only
necessary that there be a viable relationship between the
goods or services in order to support a hol ding of

I'i kelihood of confusion."). To determ ne whether the goods
are related, we nust |ook to the identification of goods as

they are defined in the application. See Octocom Systens,

Inc. v. Houston Conputers Services Inc., 918 F.2d 937, 16

usP2d 1783, 1787 (Fed. Cir. 1990) (“The authority is |egion
that the question of registrability of an applicant’s mark
nmust be decided on the basis of the identification of goods

set forth in the application regardl ess of what the record
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may reveal as to the particular nature of an applicant’s
goods, the particular channels of trade or the class of
purchasers to which the sales of goods are directed”). See

al so Canadi an | nperial Bank of Commerce v. Wlls Fargo Bank,

811 F.2d 1490, 1493, 1 USPQ2d 1813, 1815 (Fed. Cr. 1987)
(“it was [applicant] that sought to register its mark for
the broad range of services, and it is on that basis that
the Board correctly determ ned the |ikelihood of confusion

i ssue”); Paula Payne Products v. Johnson Publishing Co., 473

F.2d 901, 177 USPQ 76, 77 (CCPA 1973) (“Tradenark cases
involving the issue of likelihood of confusion nust be
deci ded on the basis of the respective descriptions of
goods”) .

VWil e applicant’s goods are identified broadly as
“vehicle tow ng accessories, nanely hitches and bal
nounts,” it bases many of its argunents agai nst granting the
notion for sunmary judgnent on the differences between the
goods as actual ly used:

Looking first at the parties’ products, paragraph 5 of
t he Dani els Decl aration describes the products of both
parties as “hitches.” Yet, the exhibits submtted by
the parties show the products to be very different. As
shown by the product literature attached hereto as
Exhibit 1, P.OR’'s product literature is a hitch to be
attached to vehicles specifically for the purpose of
towing trailers. The product literature pictures
trailers being towed and di scusses the difficulties
generally encountered in hitching a trailer to a
vehicle using a traditional ball hitch nount. Nowhere
does the product literature discuss use of P.OR’s
hitch with a snow pl ow.



Qpposition No. 112,383

Porter Declaration, pp.2-3.

Wil e applicant’s goods may be used nore narrow y than
defined in the application, we are bound to consider the
goods as so defined in the application. Therefore, the fact
that applicant may only be using its hitches for tow ng
trailers does not restrict its identification of goods that
is not so limted. |Indeed, applicant’s hitches include
hitches that could be used to attach a rear snow plow to a
vehi cl e.

On the other hand, opposer has not introduced any
evidence that it has any application or registration for its
mark. Therefore, because reasonable inferences nust be
viewed in the |ight nost favorable to the nonnoving party,
for the purposes of this notion we will consider opposer’s
goods to be only for a nechanismfor attaching a rear snow
plow to a vehicle. Opposer’s goods are described as
follows: “DANIELS™PULL PLON- As you can tell by the nane
of this product, Daniels Pull Plowis a rear nounted plow

for heavy duty trucks.” Snow Fighter’s Quarterly, Sumrer

1993, p.17. In effect, opposer’s plowis towed or pulled by
the truck to increase the plowng efficiency of the front

pl ow. The evidence al so establishes that opposer’s

SPEEDHI TCH product is used with a hitch. “The plowis
attached to your vehicle at three points, including

insertion into your ‘Reese’ type hitch. This unique design
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allows you to ‘pull-up, hitch-up and pull-out” in a matter
of mnutes.” Id.

The Daniels Pull Plow fits virtually any 4WD vehicle
equi pped with a 2" receiver-type hitch. Thanks to the
pat ent ed SPEEDHI TCH™ hook up is fast and easy.

Si mply connect the SPEEDH TCH™to the truck’ s standard
2" receiver-type hitch and connect the hydraulic hoses.

The plow is connected at three points. The two drawbar
arns are connected to two “ears” (which are wel ded onto
the receiver hitch) while the third armis connected to
the horizontal tube on the SPEEDH TCH™

Qpposer’s Ex. 3(b), p.4.
We must now determ ne, based on these goods, whether
the goods are related. Applicant argues that:

Daniels is in the business of selling rear-nounted snow
pl ows for four-wheel drive vehicles and offers its
SPEEDHI TCH device as a neans for nounting the plows to
the vehicles. Nowhere does Daniels’ product literature
show or discuss use of Daniels’ product for trailers or
trailering. Applicant sells a ball and hitch to be
attached to vehicles specifically for the purpose of
towng trailers. Nowhere does the product literature
show or discuss use of P.OR’'s hitch with a snow pl ow.

Thus the parties’ products are actually quite
different. P.OR sells atrailer hitch that is
intended to be an alternative to nore conventi onal
trailer hitches. Such hitches are used for tow ng
trailers. In contrast, the sole purpose of Daniels’
product is to provide a neans for attaching its Daniels
Pull Plow to snowrenoval vehicles. The product is not
a substitute for a trailer hitch, as is POR’s

pr oduct .

Qpposition, p.7.
As noted earlier, the thrust of applicant’s argunent is
that its goods as actually used are substantially different

from opposer’s goods. However, nothing inits
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identification is inconpatible with applicant producing
other hitches in addition to trailer hitches. Cearly,
opposer’s literature denonstrates that a hitch is necessary
to attach its rear-nounted plow to a four-wheel drive
vehicle. |If a four-wheel drive owner purchased a pull plow
with a SPEEDH TCH brand nechani smfor nmounting a plowto a
vehicl e, the person would need a hitch to actually attach
the plow to the vehicle. There would be a Iikelihood of
confusi on when this person encountered SPEEDH TCH br and
hi t ches.

Appl i cant al so argues that “since the record shows that
Dani el s has used SPEEDHI TCH only in connection with snow
pl ow nounts, the board should assune for purpose of this
notion that Daniels” snow plow nounts are sold by snow pl ow
dealers.” QOpposition, p.8. Thus, applicant tries to
severely limt the channels of trade of applicant’s and
opposer’s goods. There are several flaws with applicant’s
argunents. First, there is no evidence that snow pl ow
retailers only sell snow plows. Second, even if there were
such alimted retailing group for snow plows, it would not
be a reasonable inference to assune that these retailers
woul d sell nothing but snow plows. It would be |ogical that
t hese exclusively snow pl ow deal ers would al so sell the
hitch necessary to attach the plow to the vehicle. Third,

even if we were to assune that snow pl ow deal ers did not
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sell hitches, when the purchaser of a snow plow with a
SPEEDHI TCH nounti ng neans went to a retailer who sold the
hitches that are needed to attach the plow to the vehicle
and the custoner encountered SPEEDH TCH hitches, they would
| i kely believe that the hitch canme fromthe sane source as
the rear plow nmounting neans.

Custoners of the goods as defined in the application
and opposer’s nechani smfor nounting a rear snow pl ow
overlap. Again, while applicant argues that currently its
goods are sold by hardware and autonotive retailers, there
is nothing inits identification of goods to limt the
channel s of trade to those retailers. Thus, we nust assune
that the goods are sold through all channels of trade for
those goods. “[A]n application with an identification of
goods having no restriction on trade channels obviously is
not narrowed by testinony that the applicant’s use is, in
fact, restricted to a particular class of purchasers.”

Oct ocom 16 USPQRd at 1788 (affirm ng Board s granting of
opposer’s notion for summary judgnent). Even draw ng

i nferences nost favorable to applicant, we find that the
channel s of trade and purchasers for hitches and neans for
nmounting snow plows to vehicles would not be distinct.

In addition to its argunments concerning the rel at edness
of the goods, applicant argues that it is unaware of any

actual confusion despite the fact that the parties have been

10
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selling their goods sinmultaneously since 1996. O course,
it Ii's unnecessary to show actual confusion in establishing

i kel i hood of confusion. G ant Food, Inc. v. Nation's

Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390, 396 (Fed.

Cir. 1983); J & J Snack Foods Corp. v. McDonald s Corp., 932

F.2d 1460, 18 USPQd 1889, 1892 (Fed. Cir. 1991).

Qobvi ously, one factor that may contribute to the | ack of
actual confusion is the fact that applicant is not using its
mar Kk on goods as broadly as defined in its application. To
reiterate, we are constrained to consider |ikelihood of
confusion on the basis of the applicant’s identified goods
and not only inthe limted capacity in which applicant has
shown its goods to be used.

Applicant al so asks the Board to take judicial notice
of alisting of third-party registrations that it says
denonstrate “the nunber of simlar marks in use on simlar
goods.” (Opposition, p.10. W do not take judicial notice

of registrations. In re Duofold, Inc., 184 USPQ 638, 640

(TTAB 1974). However, opposer has not objected to this

evi dence and, therefore, we will consider the |isting, but

it is not persuasive. W do not see how the fact the Ofice
has regi stered H TCH N-RUN, HASTY H TCH, FREEDOM HI TCH, EASY
H TCH, EASY-H TCH, OR I NSTA-H TCH for goods identified as
hitches, nounting units and racks supports its argunent that

SPEEDHI TCH for vehicle tow ng accessories nanely hitches and

11



Qpposition No. 112,383

ball nounts and SPEEDHI TCH for a nmechani smfor nounting a
rear snow plow to a vehicle are not confusingly simlar.
The registrations do not support the registration of
applicant’s identical mark in view of opposer’s mark. |If
applicant’s point is that the mark SPEEDH TCH i s weak, even
a weak mark is entitled to protection when the identical

mark is used on closely related goods. 1In re Col oni al

Stores, 216 USPQ 793, 795 (TTAB 1982).

Applicant also notes that the purchases of snow pl ows
and trailer hitches are not nmade on inpul se and that greater
care is exercised in purchasing this equipnment than a
magazi ne or a candy bar. For purposes of summary judgnent,
we assune that is true, but it does not denonstrate that
there is a material fact that precludes the grant of summary
judgnent. Certainly, even sophisticated purchasers woul d
| i kely be confused when the identical marks are used on
closely related goods |ike applicant’s and opposer’s goods.

See Cctocom 918 F.2d at 942, 16 USPQRd at 1787.

Finally, applicant’s other argunents, that there is no
evi dence of expanded recognition of opposer’s mark on ot her
products or that there is no evidence of either parties’ use
of their mark as a house nmark or as part of a famly of
mar ks, do not preclude the grant of opposer’s notion for

sunmary j udgnent .

12
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Havi ng considered all the evidence and the pl eadings,
we conclude that applicant’s mark when used on the goods
described in the application is confusingly simlar to
opposer’s mark when used on its goods.

Deci sion: (QOpposer’s notion for summary judgnent is
granted. The opposition is sustained, judgnment is entered

agai nst applicant, and registration to applicant is refused.

13



