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Opi nion by Wendel, Adm nistrative Trademark Judge:
Smart Storage Sol utions Corporation has filed an

application to register the mark SMART SHUTTLE f or
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“conput er equi pment, specifically conputer hardware for
changing the hard drive of a conputer.”?!

Shuttl e Technology Goup Ltd. filed an opposition to
registration of the mark on the ground of Iikelihood of
confusi on under Section 2(d) of the Trademark Act.
Opposer alleges use of the mark SHUTTLE TECHNOLOGY and
design since long prior to applicant’s filing date of
June 30, 1997; ownership of a registration for the mark?
for “conputer equipnent, nanely, conputer hardware and
peri pherals; conputer software for the control of
conput er peripherals, including archival storage devices;
conmputer software for control of conputer networks and
acconmpanyi ng operating nmanuals therefor; and parallel to
SCSI adapters”; and |ikelihood of confusion if applicant

were to use its mark with the recited goods.

! Serial No. 75/327,292, filed June 30, 1997, based on an
all egation of a bona fide intention to use the mark in commerce.
A di scl ai ner has been made of the word SMART.

2 Regi stration No. 1,862,322, issued Novenber 15, 1994. As of
this date, there is no Ofice record of the filing of a Section
8 affidavit. The mark is registered in the format depicted bel ow
and a disclai mer has been made of the word TECHNOLOGY.
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Applicant, in its answer, denied the salient
al | egations of the notice of opposition. Applicant has
taken no action in the case since the filing of its
answer .

The record consists of the file of the involved
application and opposer's notice of reliance upon
opposer’s first set of requests for adm ssions and first
set of interrogatories, acconpanied by the declaration of
opposer’s counsel to the effect that applicant provided
no
answers or objections to the discovery requests. Counsel
states in this declaration that a tel ephone voi ce nessage
was | eft for counsel for applicant noting that no answers
or objections had been received to the discovery and, as
a result, the requests for adni ssion would be deened
adm tted and that no response was received from
applicant’s counsel to this call.

Opposer has filed a brief, after the time to do so
was reopened by order of the Board, but no oral hearing
was request ed.

Opposer argues that there are no issues in dispute
in this opposition; that because of applicant’s failure

to respond to the requests for adm ssion, the nmatters
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therein are deened admtted and thus are conclusively

est abl i shed.

The requests upon which opposer relies are as follows:

t he

Request for Adni ssion No. 5

Admt that Applicant knew before June 30, 1997
t hat Opposer had used the mark “SHUTTLE TECHNOLOGY +
DESI GN' for Opposr’s Goods.

Request for Adni ssion No. 6

Admt that Applicant’s mark “SMART SHUTTLE” so
resenbles the mark “SHUTTLE TECHNOLOGY + DESI GN’ f or
Opposr’s Goods and which Opposer has registered in

U. S. Patent and Trademark Office in Registration No.
1,862,322 issued Novenber 15, 1994, as to be likely,

when used on in [sic]connection with the goods of
Appl icant, to cause confusion, or to cause m stake,
or to deceive.

Request for Adni ssion No. 7

Admt that Applicant’s mark “SMART SHUTTLE” so
resenbl es the mark “SHUTTLE TECHNOLOGY + DESI GN’ f or
Opposer’s Goods and whi ch Opposer has registered in
the U.S. Patent and Trademark Office in Registration
No. 1,862,322 issued November 15, 1994, as to be
i kely, when used on in [sic] connection with the
foll owi ng goods of Applicant, to cause confusion, or
to cause m stake, or to deceive: conputer
equi pnment, specifically, conmputer hardware for
changi ng the hard drive of a conputer.

Request for Adnm ssion No. 8

Admt that Applicant’s mark “SMART SHUTTLE” so
resenbles the mark ‘ SHUTTLE TECHNOLOGY + DESI GN’
used
by Opposer, as to be likely, when used on in [sic]
connection with the foll ow ng goods of Applicant, to
cause confusion, or to cause nistake, or deceive:
conmput er equi pnment, specifically, conputer hardware
for changing the hard drive of a conputer.
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Request for Adni ssion No. 9

Admt that Applicant’s mark “SMART SHUTTLE” so
resenmbl es the mark “SHUTTLE TECHNOLOGY + DESI GN’
used
by Opposer before June 30, 1997, as to be |likely,
when used on or in connection with the foll ow ng
goods of Applicant to cause confusion, or to cause
nm st ake, or to deceive: conputer equi pnment,
specifically, computer hardware for changing the
hard drive of a conputer
In the absence of filing any evidence of prior use,

applicant is entitled only to the constructive use date
or the filing date of its intent-to-use application,
namely, June 30, 1997. Applicant has admtted prior use
by opposer. Accordingly, opposer’s priority has been
est abl i shed.

Applicant has also admtted a |ikelihood of
confusi on because of the simlarity of the respective
marks if applicant were to use its mark SMART SHUTTLE on
the recited goods. In view thereof, we find the elenments
of a claimunder Section 2(d) have been established.?

Deci sion: The opposition is sustained and

registration is refused to applicant.

3 W find applicant’s adm ssions of opposer’s prior use and
registration of the mark SHUTTLE TECHNOLOGY + DESI GN f or
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opposer’s goods sufficient to establish opposer’s standing to
bring this opposition.



