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Opinion by Bottorff, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register

of the mark AMAI ZEI NG CORN MAZE, in typed formlﬂfor

services recited in the application as “conducti ng

entertai nnent exhibitions in the nature of a naze nade of

' As originally filed, the drawi ng page of the application
depicted the mark, in typewitten letters, as “aMAl ZEi ng CORN
MAZE.” The Tradenark Exam ning Attorney required applicant to
submt either a proper typed-formdraw ng which depicts the mark
entirely in capital letters or, if applicant was cl aim ng speci al
form a proper special formdrawing. In response, applicant
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corn.” In the application, applicant alleged use of the
mar k since March 1, 1996. Applicant has disclai ned the
exclusive right to use CORN MAZE apart fromthe mark as
shown.

Qpposer filed a tinely notice of opposition to
registration of applicant’s mark, alleging as grounds
therefor that applicant’s nark, as applied to applicant’s
services, so resenbles opposer’s mark THE AMAZI NG MAI ZE
MAZE, whi ch opposer has used since 1993 in connection with
cornfield maze entertai nnment services and rel ated
pr onot i onal goods,E]as to be likely to cause confusion, to
cause m stake, or to deceive. See Trademark Act Section
2(d), 15 U.S.C 81052(d). Applicant filed an answer to the
noti ce of opposition, by which it admtted opposer’s
al | egations regardi ng opposer’s prior use of opposer’s nmark,
but deni ed opposer’s allegations regarding |ikelihood of
conf usi on.

At trial, opposer presented the testinony of its
principal, Donald B. Frantz, w th acconpanying exhibits, as

well as notices of reliance on various official records.

subm tted an anended draw ng depicting its mark as a typed-form
drawi ng, entirely in capital letters.

2 Opposer has pl eaded ownership of Registration No. 2,221,411,

i ssued February 2, 1999, of a mark consisting of the words THE
AMAZI NG MAI ZE MAZE and a circul ar naze design upon which three
ears of corn are superinposed. The registration is for goods
identified as clothing, namely, caps, t-shirts and sweatshirts.
Qpposer submitted status and title copies of this registration at
trial.



Qpposition No. 110,278

For its part, applicant presented the testinony of its
principal, David Flem ng, Jr., with acconpanyi ng exhibits.
Opposer and applicant submtted main trial briefs, but
opposer did not file a reply brief. Neither party requested
an oral hearing.

Based on the evidence submtted by opposer and on the
adm ssi ons contained in paragraphs 1 and 3 of applicant’s
answer to the notice of opposition and at page 3B of its
trial brief, we find that opposer began using its mark THE
AMAZI NG MAI ZE MAZE in connection with its entertai nnment
services in 1993, sone three years prior to applicant’s
first use in 1996 of applicant’s mark AMAI ZI NG CORN MAZE
and that opposer’s use of its mark has not been abandoned.
We therefore conclude that opposer has established both its
standing to bring this opposition and its priority under

Trademar k Act Section 2(d).EI Thus, the only renaining issue

® The pages of applicant’s trial brief are not numbered. The
Board has deened the title page of the brief to be page 1, the
first page of text as page 2, etc. Qur references in this
opinion to the page nunbers in applicant’s brief are based on
this nunbering system

* Because opposer has made of record a status and title copy of
its registration covering clothing itens in Cass 25, opposer
need not prove priority of use as to those goods. See King Candy
Co. v. Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108
(CCPA 1974). (Opposer’'s Cass 25 registration also suffices to
establ i sh opposer’s standi ng. However, opposer’s argunents in
support of its Section 2(d) claimin this case are based al nost
exclusively on its use of its mark in connection with its
entertai nnment services, not on its use or registration of the
mark for clothing goods. Qpposer does not own a registration
covering its entertai nnent services. Therefore, to the extent
that opposer’s Section 2(d) claimis based on its use of its mark
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is whether a likelihood of confusion exists.

Qur |ikelihood of confusion determ nation under Section
2(d) is based on an analysis of all of the probative facts
in evidence that are relevant to the factors bearing on the
|'i kel'i hood of confusion issue. See Inre E. 1. du Pont de
Nemours and Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).

In considering the evidence of record on these factors, we
keep in mnd that “[t]he fundanmental inquiry mandated by
82(d) goes to the cumul ative effect of differences in the
essential characteristics of the goods [and/or services] and
differences in the marks.” Federated Foods, Inc. v. Fort
Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

We turn first to the issues of the simlarity or
dissimlarity of the parties’ respective services. It is
not necessary that these services be identical or even
conpetitive in order to support a finding of |ikelihood of
confusion. Rather, it is sufficient that the services are
related in some manner or that the circunstances surrounding
their marketing are such that they would be likely to be
encountered by the sane persons in situations that would
give rise, because of the marks used thereon, to a m staken
belief that they originate fromor are in sonme way

associated with the sanme producer or that there is an

in connection with entertai nment services, opposer’s priority of
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associ ation or connection between the producers of the
respective goods. See Inre Melville Corp., 18 USPQR2d 1386
(TTAB 1991); In re International Tel ephone & Tel egraph
Corp., 197 USPQ 910 (TTAB 1978).

It is apparent fromthe testinony of record and the
exhibits thereto, including the parties’ respective
advertisenents, that applicant and opposer are using their
respective marks in connection with essentially identical
services, i.e., entertainnent services in the nature of
wal k-t hrough cornfield mazes. |ndeed, applicant has
conceded that “both Applicant and Opposer construct and
operate an outdoor nmaze for the purpose of entertainnent.”
(Applicant’s brief, p. 6.) See also applicant’s answer to
the notice of opposition, wherein applicant admts that
opposer uses its mark “in connection with its cornfield
mazes” (Paragraph 1) and that applicant uses applicant’s
mark “in connection with identical services” (Paragraph 6).
In view of this evidence, we find that applicant’s and
registrant’ s respective services are legally identical.

Applicant’s recitation of services includes no
limtations or restrictions as to trade channels or cl asses
of custoners. Accordingly, and regardl ess of any
limtations or restrictions which mght exist with respect

to applicant’s services as actually rendered, we nust

use in connection with such services is an issue in this case.
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presunme that applicant’s services are marketed in all nornal
trade channels for such services and to all normal cl asses
of custoners for such services. See Canadian |nperial Bank
of Conmerce v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
1813 (Fed. Cir. 1987); In re Continental G aphics
Cor poration, 52 USPQ2d 1374 (TTAB 1999); In re El baum 211
USPQ 639 (TTAB 1981). Inasnuch as applicant’s services, as
recited in the application, are legally identical to
opposer’s services, we find that the parties’ respective
trade channels and cl asses of custoners are |likew se legally
i denti cal . B

The entertai nment services involved in this case appear
on this record to be relatively inexpensive, and there is no
probative evidence in the record fromwhich we m ght
concl ude that purchasers are particularly know edgeabl e,

careful or discrimnating when it cones to identifying and

°> Applicant argues that there are specific differences between
the manner in which applicant and opposer offer their respective
services, i.e., that opposer constructs and operates its maze on
properties owned by third parties, while applicant constructs and
operates its maze on its own farm property; that opposer’s

“busi ness purpose” is to provide an entertainnment attraction and
to sell clothing and souvenirs to custoners from around the

gl obe, while applicant’s “business purpose” is to pronote its
harvest of corn, sell corn products, and provide instruction on
agricultural issues to a limted audience fromapplicant’s
surroundi ng conmunity; and that opposer’s season begins in June
of each year while applicant’s season begins the | ast week of
Sept enber “when opposer’s season for business is substantially or
entirely completed.” (Applicant’s brief at p. 6.) These alleged
di fferences do not suffice to distinguish the parties’ respective
services for purposes of our |ikelihood of confusion analysis.

In any event, they are not reflected in applicant’s recitation of
servi ces, and we accordi ngly cannot accord them any wei ght.



Qpposition No. 110,278

di stingui shing anong the sources of such services, such that
they woul d be i mmuune to source confusion. Applicant’s
argunent to the contrary is not persuasive.

W turn next to the issue of whether applicant’s mark
and opposer’s mark, when conpared in their entireties in
terns of appearance, sound, connotation, and overal
comercial inpressions, are simlar or dissimlar. The test
is not whether the marks can be distingui shed when subj ected
to a side-by-side conparison, but rather whether the narks
are sufficiently simlar in terns of their overal
commercial inpression that confusion as to the source of the
services offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. V.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). Furthernore,
because applicant’s services are legally identical to
opposer’s services, the degree of simlarity between the
marks that is required to support a finding of |ikelihood of
confusion declines. Century 21 Real Estate Corp. v. Century
Life of Anerica, 970 F.2d 874, 23 USPQ2d 1698, 1700 (Fed.
Cr. 1992).

Appl ying these principles to the present case, we find

that applicant’s mark AMAI ZEI NG CORN MAZE is confusingly
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simlar to opposer’s mark THE AMAZI NG MAI ZE MAZE. Al t hough
applicant’s mark is not exactly identical to opposer’s mark
in ternms of sight and sound, the differences between the
mar ks are inconsequential when the marks are viewed in their
entireties. The presence of the word THE i n opposer’s nark,
and the absence of that word fromapplicant’s mark, is of
little or no significance in our conparison of the marks.
The words CORN and MAI ZE are cognates;E]appIicant’s
substitution of CORN for MAIZE in its mark does little to
di stinguish the two marks. This is especially so in |ight
of the fact that applicant reinserts the word MAIZE into its
mark via its msspelling of the word AIVAZING W also find
that the two marks have the sane connotation or neaning,
given the essential equival ence of the words CORN and MAI ZE
and of the words AMAZI NG and ANAI ZEI NG

In view of these simlarities between the marks in
ternms of sight, sound and connotation, we find that the
marks are nore simlar than dissimlar in terns of their
overall commercial inpressions. Additionally, we find that
the commercial inpressions of the two marks are highly

simlar because the marks enploy the sanme device or pun,

® W take judicial notice that “nmize” is defined as “Indian
corn.” Webster’s Ninth New Collegiate Dictionary (1990) at 718.
See generally TBWMP §712.01

" Additionally, as noted supra at footnote 2, opposer’s

regi stered mark includes a design featuring three ears of corn

al ongsi de the words THE AMAZI NG MAI ZE MAZE, further cenenting the
connection between CORN and MAI ZE i n purchasers’ m nds.
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i.e., aconflation of the words “mmi ze,” “maze” and
“amazing.” Even though the pun is constructed slightly
differently in the two marks, it is the pun itself that
purchasers who encounter the two marks at different tines
are likely to recall, rather than any slight difference in
construction of the pun. The presence of the pun in both
mar ks contributes to the confusing simlarity of the marks.
For all of these reasons, we find that applicant’s mark and
opposer’s mark, when viewed in their entireties, are simlar
rat her than dissirn'lar.EI

There is no evidence in the record of any third-party
uses of simlar marks in connection with simlar services, a
fact which weighs in opposer’s favor in our |ikelihood of
confusion anal ysis under du Pont.

Qpposer clains that its mark is fanous, due to
substantial unsolicited national nedia coverage of its mazes
over the years and due to its own advertising and
pronotional efforts. After careful review of opposer’s

evidence on this issue,E]homever, we cannot concl ude t hat

8 W reject applicant’s argunent, at page 7 of its brief, that
the marks can be distingui shed because applicant always uses its
trade name in conjunction with its mark. Qur |ikelihood of
confusi on determ nation nmust be nmade on the basis of applicant’s
mark as it appears on the drawi ng page of the application
because that is the mark applicant seeks to register. See, e.g.,
Inre Shell Ol Co., 992 F.2d 1204, 26 USPQ2d 1687, n.4 (Fed

Cr. 1993).

% It appears fromthe record that opposer’s multi-acre nazes,
said to be the world’ s | argest, have been featured in reports in
various national nmedia, including on television prograns such as
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opposer’s mark is a fanous mark. Qpposer’s nmazes appear to
be a successful attraction, drawing nearly 500,000 visitors
bet ween the years of 1993 and 1999, but the evidence of
record does not persuade us that opposer’s nmark, per se, is
a fanmobus mark that should be afforded an expanded scope of
protection. Cf. Kenner Parker Toys, Inc. v. Rose Art
| ndustries, Inc., 963 F.2d 350, 22 USP@Rd 1453 (Fed. GCir
1992) .

Opposer contends that instances of actual confusion
bet ween opposer’s and applicant’s respective marks and
servi ces have occurred. Qpposer’s evidence on this issue is
| argel y anecdotal and hearsay in nature, however, and we
accord it no weight in our |ikelihood of confusion analysis.
Opposer al so argues that applicant adopted its mark in bad
faith and with the intention of trading on opposer’s
goodwi I | . Applicant disputes this charge. W have
carefully considered the testinony and evidence on this
i ssue, and we are not persuaded of any bad faith adoption by

appl i cant.

“CGood Morning America” and the “Today Show’ and in national
publications such as The New York Tines, The WAll Street Journal
USA Today, National Ceographic and Peopl e Magazi ne. The content
of the television reports is not apparent fromthe record; nany,
if not nost, of the print articles make at |east passing
reference to the mark THE AMAZI NG MAI ZE MAZE. (Qpposer currently
operates nmazes at ten |ocations across the country, and opposer’s
annual advertising and pronotional expenses are said to average
$40, 000 per maze. There is no evidence as to opposer’s market
share in the wal k-t hrough maze industry, nor is the overall size
of that industry apparent fromthe record.

10
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W have reviewed all of the evidence of record
pertaining to the du Pont evidentiary factors, and we
conclude that a likelihood of confusion exists. The
parties’ respective marks, while not identical, are
sufficiently simlar that confusion is likely to result from
t heir contenporaneous use in connection with the parties’

i dentical services, which we presune are offered in the sane
trade channels to the sane classes of purchasers. This is
especially so in view of the fact that the services are

i nexpensive, and in view of the apparent absence of any use
by third parties of simlar marks in connection with simlar
services. Al though we have found that opposer’s mark is not
fanmous, that there is no evidence of actual confusion, and
that applicant did not adopt its mark in bad faith, those
facts are insufficient to sustain a finding of no |ikelihood
of confusion in this case, given the substantial weight of

t he evidence on the other du Pont factors which, as

di scussed above, favor opposer in this case.

In summary, we find that opposer has established both
its priority and the existence of a |ikelihood of confusion,
and that opposer accordingly is entitled to prevail on its

Section 2(d) claim

Deci sion: The opposition is sustained.
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