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| MX Pharmaceuticals, Inc. (applicant), a Utah
corporation, has appealed fromthe final refusal to
regi ster the mark TOTAL BODY CARE for hand and body
cl eansing lotion and creamEI The Exam ning Attorney has
refused registration under Section 2(d) of the Act, 15 USC

8§ 1052(d), on the basis of two registrations. These are

! Application Serial No. 75/568,957, filed Cctober 13, 1998,
based upon applicant’s bona fide intention to use the mark in
commerce. During the course of this proceeding, applicant
submtted an anendnent to place its application on the

Suppl ement al Regi ster, along with an anmendnent to all ege use
asserting use in commerce since June 10, 1999.
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for the mark BODY CARE for skin lotion for the body,E]and
for the mark TOTAL CARE for cleaning products, nanely,
toilet bow cleaners, general purpose cleaners and hand
soaps.E] Applicant and the Exam ning Attorney submtted
briefs but no oral hearing was requested.

The Regi stered Mark BODY CARE

Wth respect to the registration covering the mark
BODY CARE, the Exami ning Attorney argues that applicant’s
mar k TOTAL BODY CARE differs only by the addition of the
descriptive word TOTAL and that this word does not
sufficiently distinguish the two marks. The Exam ni ng
Attorney al so argues that registrant’s skin lotion for the
body and applicant’s body cleansing | otion and cream are
virtually identical products.

Applicant argues, on the other hand, that while
applicant’s goods may be used on the hands, registrant’s
goods are lotions for the body excluding the hands and the
face.

For the reasons expressed by the Exam ning Attorney,

we affirmthis refusal. Applicant’s body cleansing |otion

2 Suppl enental Regi stration No. 761, 141, issued Decenber 3, 1963,
renewed.

3 Regi stration No. 2,238,434, issued April 13, 1999. That
registration also issued for goods in a different class-—spray
chem cal air fresheners and general purpose hard surface

di sinfectants. However, the Exam ning Attorney did not refuse
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and registrant’s skin lotion for the body are virtually

i dentical products, and we believe that purchasers, aware
of registrant’s BODY CARE | otion, who then encounter
applicant’s TOTAL BODY CARE virtually identical body
cleansing lotion, are likely to believe that applicant’s
product is another product put out by the makers of

regi strant’ s BODY CARE body | otion. W also note that

t hese goods are relatively inexpensive and that |ess care,
therefore, may be exercised in their purchase.

The TOTAL CARE Regi stration

Wth respect to the registered mark TOTAL CARE, the
Exam ning Attorney maintains that the word “BODY” in
applicant’s mark is not sufficient to avoid confusion, and
that these marks are simlar in sound, appearance and
meaning. Wth respect to the goods, the Exam ning Attorney
argues that, as identified, there is no limtation as to
the type of registrant’s “hand soaps” or the channels of
trade or classes of purchasers of those goods.
Accordingly, the Exam ning Attorney argues that we nust
presunme that registrant’s hand soaps enconpass all types of
soaps and that they nove in all channels of trade to al

normal cl asses of purchasers. The Exam ning Attorney

registration on the basis of the registered mark with respect to
t hese goods.
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argues that registrant’s hand soaps and applicant’s body
cleansing lotion are conplenentary products since both may
be used to clean the hands. According to the Exam ning
Attorney, consuners famliar with registrant’s TOTAL CARE
hand soaps are likely to assune that applicant’s TOTAL BODY
CARE hand and body cleansing lotion and creamall cone from
t he sane source.

Applicant argues that registrant’s hand soaps are
likely to be a janitorial product or a product used in
public restroons and not a household product. Moreover,
applicant maintains that registrant’s hand soap is likely
to be dispensed in liquid formrather than as bar soap.
Appl i cant argues, therefore, that registrant’s goods are
likely to travel in a different channel of trade from
applicant’s | otions and creans.

Wth respect to the goods, we cannot agree with
applicant that registrant’s hand soaps are necessarily a
janitorial product nost likely to be sold in public
restroons. The description of goods in the registration is
not so limted, and registrant’s hand soap as well as the
other items, such as toilet bow cleaners and general
pur pose cl eaners, nmay well be household products sold to
the ordinary consuner. Accordingly, we believe that

regi strant’ s hand soaps and applicant’s hand and body
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cl eansing lotion and cream are cl osely rel ated,
conpl enentary products that, if sold under sufficiently
simlar marks, would be attributed to the sane source.

Wth respect to the marks, however, we believe that
the differences in sound, appearance and, especially,
nmeani ng, nake confusion unlikely. 1In this regard, aside
fromthe obvious differences in sound and appearance,
registrant’s mark TOTAL CARE signifies conplete or total
care in general, whereas applicant’s mark TOTAL BODY CARE
obviously signifies conplete or total care for the body.
These differences, while not great, are sufficient in our
judgnent to preclude |ikelihood of confusion.

Decision: The refusal with respect to Registration No.
761,141 is affirned; the refusal with respect to

Regi stration No. 2,238,434 is reversed.
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