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Dennis A. Goss of HlIl & Sinpson for Silver Creek Bottling
Co.
Zhal eh Sybil Del aney, Trademark Exam ning Attorney, Law
Ofice 101 (Christopher Wells, Managi ng Attorney).
Bef or e Hanak, Hairston and Chapnan, Adm nistrative

Trademar k Judges.

Opi ni on by Hanak, Adm nistrative Tradenmark Judge:

Silver Creek Bottling Co. (applicant) seeks to
regi ster G NSENG LIFT in the stylized form shown bel ow for
a “bottled non-al coholic beverage containing ginseng
extract and tea extract.” The intent-to-use application
was filed on Septenber 8, 1998. The word “ginseng” is

di scl ai ned.
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Citing Section 2(d) of the Trademark Act, the
exam ning attorney has refused registration on the basis
that applicant’s mark, if applied to applicant’s goods,
woul d be likely to cause confusion with the mark LEMON
LI FT, previously registered in the stylized from shown
bel ow for “tea.” Registration No. 771,201. The word

“l enron” is disclained.

In addition, the exam ning attorney refused
regi stration on the basis that applicant’s description of
its goods — bottled non-al coholic beverage containing

gi nseng extract and tea extract — was indefinite.
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When the refusal to register was nmade final, applicant
appealed to this Board. Applicant and the exam ni ng
attorney filed briefs. Applicant did not request a
heari ng.

In any likelihood of confusion analysis, tw key
considerations are the simlarity of the goods and the

simlarity of the marks. Federated Foods, Inc. v. Fort

Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA

1976) .

Considering first the goods, we find that they are
only slightly related. It is very clear what registrant’s
goods are, nanely, the common beverage tea. W sinply do
not share the examning attorney’s totally unsupported
contention that registrant’s goods (tea) are broad enough
to include “tea extract” as well as “other non-al coholic
t ea- based or tealike beverages such as the applicant’s.”
(Exam ning attorney’s brief page 10). Tea does not
enconpass, to use the exam ning attorney’s words, “tealike
beverages such as the applicant’s.” Tea certainly does not
enconpass gi nseng, which is defined as a nedici nal
substance nade fromthe root of the ginseng plant.

Webster’s New World Dictionary (2d ed. 1970). Indeed, the

exam ning attorney has essentially admtted that

applicant’s product is nedicinal in nature when she
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suggested that applicant adopt, as one possible
identification of its goods, the following: “bottled non-
al cohol i ¢ beverage contai ning ginseng extract and tea

extract for nedicinal purposes.” (Enphasis added).

In short, we find that there is only a m ni nal
rel ationshi p between registrant’s goods and applicant’s
goods in that the forner is tea and the latter contains,
anong ot her ingredients, tea extract.

Turning to a consideration of the marks, we find that
intheir entireties they are clearly different in terns of
vi sual appearance, pronunciation and connotation. In terns
of visual appearance, not only is the word G NSENG
distinctly different fromthe word LEMON, but in addition
both marks are depicted in distinctly different manners.

As for pronunciation, the words LEMON and G NSENG ar e
i kew se distinctly different.

Finally, in terns of connotation, we find that the
marks are clearly different. Wen used in conjunction with
tea, registrant’s mark LEMON LI FT clearly suggests to
purchasers that the tea has lenon flavoring and that it
will serve, to use the words of the exam ning attorney, to
“create a |lift or boost in energy.” (Exam ning attorney’s
brief page 7). On the other hand, the presence of the word

G NSENG i n applicant’s mark causes consuners to view
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applicant’s bottled non-al coholic beverage as being
medicinal in nature, a point which the exam ning attorney
has essentially conceded. Wile the presence of the word
LIFT in applicant’s mark will nost |ikely cause consuners
to view applicant’s nedicinal beverage as |ikew se
providing a lift or boost in energy, said boost in energy
woul d come about as a result of the nedicinal properties of
applicant’ s goods.

In short, given the fact that registrant’s goods and
applicant’s goods are only slightly related and the
significant differences in the two marks, we find, based on
this record, that their contenporaneous use is not likely
to result in confusion.

Finally, as for the refusal to register on the basis
that applicant’s identification of its goods is indefinite,
we reverse. W are at a loss to understand why applicant’s
identification of goods (bottled non-al coholic beverage
cont ai ning ginseng extract and tea extract) is indefinite,
and yet one of the other suggested identifications of goods
set forth in the examning attorney’ s brief at page 12 is
virtually the same, nanely, “bottled non-al coholic soft

drinks containing tea extract and ginseng extract.”
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Decision: The refusal to register on both grounds is

rever sed.

E. W Hanak

P. T. Hairston

B. A Chapman

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board



