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Ofice 108 (David Shallant, Mnagi ng Attorney).

Before Cissel, Hanak and Hairston, Adm nistrative Trademark
Judges.

Opi nion by Cissel, Administrative Trademark Judge:
On June 21, 1994, applicant filed the above-referenced

application to register the mark shown bel ow

on the Principal Register for what were subsequently
identified by anendnent as "running gear, nanely, footwear,
shorts, pants, sweatshirts; and, outdoor clothing, nanely,

j ackets, scarves, insulted (sic) vests, and hats,” in C ass
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25. The basis for filing the application was applicant's
assertion that it possessed a bona fide intention to use
the mark in conmerce on or in connection with these goods.

The Exami ning Attorney refused registration under
Section 2(d) of the Lanham Act on the ground that
applicant's mark so resenbles the mark "NEO SPORT," which
is registered for "flights suits; junmp suits; snowmbile
suits; wetsuits; shirts; vests; sports shirts; boots;
socks; shorts; fleece jackets; pullovers; drawstring pants;
and water clothing, nanely hoods, socks, gloves, nittens,
visors, fishing waders, and surf fishing jackets;" in Cl ass
25, that if applicant's nmark were used in connection with
t he goods specified in the application, confusion would be
likely.

When the refusal to register was made final, applicant
filed a tinmely Notice of Appeal, which was foll owed
sequentially by nine different requests to extend the tine
for filing applicant's brief on appeal.

Finally, after being advised by the Board that no
further extensions would be granted in the absence of

extraordi nary circunstances, applicant did file a brief,

! Reg. No. 1,939,378, issued on the Principal Register to
Henderson Acquits, Inc. on Decenber 5, 1995. Use of the mark
since January of 1998 is clainmed in the registration.
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but the docunent for which we had waited al nost two years
contains only six sentences of argunent against the refusal
to register, after which counsel for applicant requests
that he be contacted "...[i]f there are any further issues
yet to be resolved to advance the prosecution of this
patent application to issue.” W are left to wonder

whet her the extensions were useful.

The Examining Attorney then filed a conprehensive
brief in support of his position on the issue of |ikelihood
of confusion. Applicant did not request an oral hearing
before the Board.

Based on careful consideration of the record and the
witten argunents presented in this appeal, we hold that
confusion is likely.

In Inre E. |I. duPont de Nenmours & Co., 476 F.2d 1357,
177 USPQ 563 (CCPA 1973), the predecessor of our primary
reviewing court listed the principal factors to be
considered in determ ning whether a |ikelihood of confusion
exi sts. Chief anong these factors are the simlarity of
the marks as to appearance, sound, neaning and commerci a
i npression, and the commercial relationship between the
goods or services in question, including the channels of

trade t hrough which the goods or services nove and the
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| evel of sophistication of the respective purchasers of
t hem

In the instant case, confusion is |ikely because the
mar k applicant seeks to register is simlar to the cited
regi stered mark and the goods specified in the application
are in part identical to and are otherw se closely rel ated
to the goods set forth in the registration.

Turning first to consideration of the goods in
guestion, we note that the application lists "shorts,"
"jackets" and "vests" anong the goods wi th which applicant
intends to use the mark sought to be registered. The cited

registration specifies, inter alia, "shorts," "fleece
j ackets" and "vests." (Obviously, confusion would be likely
if simlar marks were used on these identical products.
Further, we note that when marks are used on identical
goods, the degree of simlarity necessary to support a
concl usion that confusion is likely is |less than woul d be
the case if the goods were not the sane. Century 21 Rea
Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23
USPQ2d 1698 (Fed. Cir. 1992).

Applicant's mark is simlar to the cited registered
mar k because, although distinctions between the two nmarks

can be nmade, they both create simlar commerci al

i npressions. Applicant's mark, as shown above, is
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essentially the letters "NEO." Even counsel for applicant,
in his brief brief, refers to applicant's mark as "NEQO "
The rectangul ar design around the letters would have
little, if any, source-identifying significance.
Simlarly, the periods which appear after each letter would
not be sufficient to distinguish between these two marKks,
particularly in view of the fact that the itens of clothing
listed in both the application and the cited registration
are purchased by ordi nary, unsophisticated consuners
wi t hout an excessive anmount of consideration. Purchasers
of these kinds of products do not necessarily carefully
conpare the trademarks used on them on a side-by-side
basis. Instead, this type of clothing can be bought in
different places at different tinmes, based on inperfect
recol l ections of the marks with which the purchasers think
they are famliar

The primary difference between applicant's mark and
the cited registered mark is that the registered mark
includes the term"SPORT." As the Exam ning Attorney
poi nts out, however, "SPORT" is nerely descriptive in
connection with the products specified in both the
application and the registration. Although we nust conpare
the marks in their entireties in determ ni ng whet her

confusion is likely, it is not inproper to recognize that
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t he domi nant portion of the registered mark is "NEO " and
that in "NEO SPORT," the descriptive term"SPORT" has | ess
source-identifying significance than "NEO' has.

Recognition of this fact |leads to the concl usion that
applicant's mark, characterized as "NEO' by applicant,
creates a conmercial inpression whichis simlar to the one
created by the registered mark, "NEO SPORT."

Applicant's brief argunents to the contrary are not
persuasive of a different result. Applicant contends that
confusion is not |ikely because applicant's mark is derived
fromapplicant's previously registered mark "NORTHEAST
OQUTFI TTERS. " The record, however, does not include any
basi s upon which the Board could conclude that the mark
sought to the regi stered would be viewed by prospective
purchasers of clothing as a shortened form of another mark
bel onging to applicant, rather than as a slightly different
version of the registered mark cited by the Exam ning
At t or ney.

Applicant's second argunent is that the goods in the
application are "significantly different” such that
confusion would not occur. As pointed out above, however,
the goods listed in the application are in part identica

to those specified in the registration.
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Next, applicant contends that the registered mark has
been abandoned, but it is well settled that in the absence
of the filing of a petition to cancel the cited
regi stration, such an argunent constitutes an inperm ssible
collateral attack on the registration

The final argunent applicant nakes is that counsel for
applicant "...has al so explored discussions for rights in
the cited mark, but this has been to no avail." W are at
a loss to understand how this allegation could be
per suasi ve of applicant's contention that confusion is not
likely.

For the reasons set forth above, we hol d that
confusion would be likely if applicant were to use its mark
in connection with the goods specified in the application.

Accordingly, the refusal to register is affirned.

R F. Ci ssel

E. W Hanak

P. T. Hairston
Adm ni strative Trademark Judges,
Trademark Trial & Appeal Board
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