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Opinion by Bottorff, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal Register
of the mark URBAN SPORT, in typed form for “footwear and
active wear, nanely, |eotards, unitards, athletic bra tops,
shorts, |eggings, tights, sweatshirts, caps and tank tops."?

Regi strati on has been refused under Trademark Act

Section 2(d), 15 U S. C. 81052(d), on the ground that

! Serial No. 75/532,079, filed August 6, 1998. The application
is based on applicant’s bona fide intent to use the mark, under
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applicant’s nmark, as applied to applicant’s goods, so

resenbl es the mark URBAN SPORT, depicted bel ow,

which is registered for “retail clothing store — featuring

cl ot hing and sportswear for the fanily,”?

as to be likely to
cause confusion, to cause m stake, or to deceive.

When the refusal was nade final, applicant filed this
appeal. Applicant and the Tradenmark Exam ning Attorney
filed main briefs, and applicant filed a reply brief. No
oral hearing was requested. W affirmthe refusal to
regi ster.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the likelihood of
confusion issue. See Inre E. 1. du Pont de Nenours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In
consi dering the evidence of record on these factors, we
keep in mnd that “[t]he fundanental inquiry nmandated by

82(d) goes to the cumul ative effect of differences in the

essential characteristics of the goods and differences in

Trademark Act Section 1(b). Applicant has disclai ned SPORT apart
fromthe mark as shown.
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the marks.” Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

We find that applicant’s mark is essentially identical
to the cited registered mark. The slightly stylized
lettering display of the registered mark does not legally
di stinguish the two marks in terns of appearance, inasnuch
as applicant seeks registration of its mark in typed form
The two marks are identical in ternms of sound, and
essentially identical in terns of connotation. View ng the
marks in their entireties, we find that the nmarks present
essentially identical overall conmercial inpressions.

We turn next to a consideration of the simlarity
bet ween applicant’s goods, as identified in the
application, and the services recited in the cited
registration. It is not necessary that these respective
goods and services be identical or even conpetitive in
order to support a finding of |ikelihood of confusion.
Rather, it is sufficient that the goods and services are
related in sonme manner or that the circunstances
surroundi ng their marketing are such that they would be
likely to be encountered by the sane persons in situations

that would give rise, because of the marks used thereon, to

2 Registration No. 2,161,277, issued June 2, 1998. Registrant
has di scl ai ned SPORT apart fromthe mark as shown.
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a mstaken belief that they originate fromor are in sone
way associated with the sanme producer or that there is an
associ ati on or connection between the producers of the
respective goods. See Inre Melville Corp., 18 USPQ2d 1386
(TTAB 1991); In re International Tel ephone & Tel egraph
Corp., 197 USPQ 910 (TTAB 1978). Moreover, the greater the
degree of simlarity between the respective marks, the

| esser the degree of simlarity required in the respective
goods and services to support a finding of |ikelihood of
confusion, and where the respective marks are essentially
identical, there need be only a viable relationship between
the respective goods and services in order to find that a
I'i kel i hood of confusion exists. See In re Shell Gl Co.
992 F.2d 1204, 26 USPQ@2d 1687 (Fed. Gr. 1993); In re
Concordi a International Forwarding Corp., 222 USPQ 355
(TTAB 1983).

Applying these principles to the facts of this case,
we find that applicant’s goods are sufficiently closely
related to registrant’s services that confusion is likely
to result fromthe concurrent use of these essentially
identical marks. The Tradermark Exami ning Attorney has
presented evi dence consisting of twelve subsisting, use-
based third-party registrations. |In each of these

regi strations, the identification of goods and services
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i ncludes both retail clothing store services as well as
various clothing itenms, including the types of clothing
itenms identified in applicant’s application. It is well-
settled that third-party registration evidence such as this
is probative on the issue of the rel ationship between the
rel evant goods and/or services, inasnmuch as it suggests
that the goods and/or services identified in each of the
regi strations are of a type which may enanate froma single
source. See In re Azteca Restaurant Enterprises Inc., 50
USP@@d 1209 (TTAB 1999); In re Albert Trostel & Sons Co.,
29 USP@@d 1783 (TTAB 1993); and In re Miucky Duck Mustard
Co. Inc., 6 USPQed 1467 (TTAB 1988).°

We find that the third-party registrations submtted
by the Trademark Exam ning Attorney, which cover both the
types of goods identified in applicant’s application and

the types of services identified in the cited registration,

3 Applicant has attached to its reply brief a copy of an excerpt
fromA len s Tradenmark D gest (Nov. 1999) which digests the
Board's Cctober 6, 1999 unpublished decision in Dayton Hudson
Corporation v. Geatland Corporation (Cpposition No. 98,231).
Sel ectively quoting fromthis digest of that unpublished
deci si on, applicant appears to be arguing that the well-settled
and | ong-standi ng principle regarding the probative val ue of
third-party registrations, set forth in Inre Azteca, Inre

Al bert Trostel, and In re Mucky Duck Mustard, no |longer is good
law. Applicant’s argunment is wholly wi thout nerit. First, the
Dayt on Hudson decision is unpublished and accordingly is wthout
precedential value. Second, the decision has absol utely nothing
to do with the issue of the probative value of third-party
registrations in the |likelihood of confusion analysis.
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are sufficient to establish that applicant’s goods and
registrant’s services are related, for purposes of the
second du Pont evidentiary factor. This evidence suggests
t hat purchasers reasonably coul d expect that a single
source may offer, under a single mark, clothing itens of
the type identified in applicant’s application as well as
retail clothing store services of the type identified in
the cited registration. Thus, when purchasers encounter
applicant’s goods and registrant’s services being offered
under the essentially identical marks involved here, they
reasonably coul d assunme that a source, sponsorship or other
connecti on exi sts.

There are no limtations as to trade channel s or
cl asses of custoners in either applicant’s or registrant’s
respective identifications of goods and/or services. W
accordingly nust presune that applicant’s goods and
registrant’s services are marketed in all normal trade
channels and to all normal purchasers of such goods and
services. See In re Elbaum 211 USPQ 639 (TTAB 1981). W
find that retail clothing stores such as registrant’s are
anmong the normal trade channels for footwear and active
wear such as applicant’s, and that the normal classes of
custoners for applicant’s clothing and regi strant’s retai

clothing stores are the sane.
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In sum after careful consideration of the evidence of
record with respect to the relevant du Pont evidentiary
factors, we find that a |ikelihood of confusion exists.
Applicant’s mark is essentially identical to the cited
regi stered mark, and applicant’s goods are sufficiently
closely related to registrant’s services that use of these
identical marks in connection with these goods and services
is likely to cause confusion.

Decision: The refusal to register is affirnmed.

T. J. Quinn

C M Bottorff

G F. Rogers

Adm ni strative Trademark Judges
Trademark Trial and Appeal Board



