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Opi nion by Hohein, Adm nistrative Trademark Judge:

PGB Partnership has filed an application to register
t he mark "PLAYERS CHO CE 21" for "casino gane tables for card
ganes of chance used exclusively in comrercial gam ng

establishnments."?

! Ser. No. 75/438,587, filed on February 23, 1998, which alleges a
bona fide intention to use the nark in commerce. The term"21" is
di scl ai ned.
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Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground
that applicant's mark, when applied to its goods, so resenbl es
the mark "PLAYERS CHO CE POKER," which is registered for

"poker-type card games,"?

as to be likely to cause confusion,
m st ake or deception.

Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. We affirmthe refusal to
register.

Prelimnpnarily, we note that in any |ikelihood of
confusion analysis, two key considerations are the simlarity
or dissimlarity of the goods and the simlarity or
dissimlarity of the marks. See, e.g., Federated Foods, Inc.
v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976).% Turning first to consideration of the respective
goods, it is well settled that that the issue of likelihood of
confusion nmust be determ ned on the basis of the goods as they
are set forth in the involved application and cited

regi stration. See, e.g., CBS Inc. v. Mrrow, 708 F.2d 1579,

218 USPQ 198, 199 (Fed. Cir. 1983); Squirtco v. Tonmy Corp.,

2 Reg. No. 2,129,556, issued on January 13, 1998, which sets forth
dates of first use of July 5, 1997. The word "POKER' is disclained.

3 The court, in particular, pointed out that: "The fundanent al
i nqui ry nmandated by 82(d) goes to the cunul ative effect of
differences in the essential characteristics of the goods and
differences in the marks."
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697 F.2d 1038, 216 USPQ 937, 940 (Fed. Cir. 1983); and Paul a
Payne Products Co. v. Johnson Publishing Co., Inc., 473 F.2d
901, 177 USPQ 76, 77 (CCPA 1973). Thus, where the goods in
the application at issue and in the cited registration are
broadly described as to their nature and type, it is presuned
in each instance that in scope the application and
regi stration enconpass not only all goods of the nature and
type described therein, but that the identified goods nove in
all channels of trade which would be normal for such goods and
that they would be purchased by all potential buyers thereof.
See, e.g., In re Elbaum 211 USPQ 639, 640 (TTAB 1981).
Furthernmore, it is well established that goods need
not be identical or even conpetitive in nature in order to
support a finding of likelihood of confusion. Instead, it is
sufficient that the goods are related in some manner and/ or
that the circunmstances surrounding their marketing are such
that they would be likely to be encountered by the sane
persons under situations that would give rise, because of the
mar ks enpl oyed in connection therewith, to the m staken beli ef
that they originate fromor are in sone way associated with
t he sane producer or provider. See, e.g., Mnsanto Co. V.

Envi ro- Chem Corp., 199 USPQ 590, 595-96 (TTAB 1978) and In re
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| nt ernati onal Tel ephone & Tel egraph Corp., 197 USPQ 910, 911
(TTAB 1978).

Here, as the Exami ning Attorney points out in his
brief, the "registrant has not |limted the channels of trade
t hrough which its goods travel by excluding use in conmerci al
gam ng establishnments.” Thus, notw thstandi ng that
applicant's goods are identified as "casino gane tables for
card games of chance used exclusively in comercial gam ng

establishments,” the lack of any restrictions in the
identification of registrant's "poker-type card ganes"” neans
that, like applicant's goods, they may be used in commerci al
gam ng establishnments and, it would appear, registrant's goods
coul d even be played on or utilized with applicant's goods.

I n addition, not only has applicant not even
guestioned in its appeal brief that, as contended by the
Exam ni ng Attorney, the respective goods are closely rel ated,
but the record contains several use-based third-party
regi strations of marks which are registered for "casino gam ng

t abl es and casino card ganes," "card ganmes, [and] ganm ng
tables,” and "card ganes and gam ng tables for use therewith."
Al t hough such registrations are admttedly not evidence that
the different marks shown therein are in use or that the

public is famliar with them they neverthel ess have sone

probative value to the extent that they serve to suggest that
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the goods listed therein are of a kind which may emanate from
a single source. See, e.g., Inre Albert Trostel & Sons Co.,
29 USPQ2d 1783, 1785-86 (TTAB 1993) and In re Micky Duck
Mustard Co. Inc., 6 USPQ2d 1467, 1470 (TTAB 1988) at n. 6.
Clearly, therefore, both registrant's and applicant's goods
woul d be sold through the same channels of trade for use in
t he same ki nds of commercial gam ng establishnments.
Accordingly, there is no real question that the respective
goods, while specifically different, are so closely rel ated
that, if marketed or sold under the sane or substantially
simlar marks, confusion as to their source or sponsorship
woul d be likely to occur.

Turning, therefore, to consideration of the marks at
i ssue, applicant argues that, notw thstanding the presence in
both marks of the words "PLAYERS CHO CE," its "PLAYERS CHO CE
21" mark "presents an entirely different appearance, sound and
connotation” fromregistrant's "PLAYERS CHO CE POKER' mark
when the marks are considered in their entireties. In this
respect, applicant further asserts that, as shown by the
information of record concerning various third-party
registrations, "[t]he casino and recreational ganme fields, in
general, are diluted with marks containing ' PLAYERS CHO CE,

i ncluding variations thereof" and that, in view thereof,
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"excluding Applicant's mark [fromregistration] is
i nconsi stent and unfair."

The Exam ning Attorney, on the other hand, contends
that "applicant's mark is not dissimlar to the registrant's
mar k, " arguing that both marks begin with the words "PLAYERS
CHOI CE" and that:

The term POKER, which follows the first two
terms of the registrant's mark is
descriptive and has been disclainmed. The
term 21, which follows the first two terns
in the applicant's mark is descriptive and
has been disclaimed. The significant

el ement of both marks is the term "PLAYERS
CHO CE." Use of such descriptive words as
POKER and 21 does not serve to distinguish
bet ween these marks. For that reason, the
consunmer may be msled to believe that the
regi strant now provi des casino gane tables
in comercial gam ng establishments for its
poker-type card ganes, such as twenty-one.

Here, confusion as to source is likely

because the applicant's mark ... | ooks,
sounds and has a simlar neaning to the
registrant's mark ... for goods in the sane
field.

As to the various third-party registrations for marks which
consist of or contain the word "PLAYERS CHO CE" or variants
t hereof, the Exam ning Attorney accurately points out, in our
view, that none of such registrations covers goods which are
as closely related to applicant's goods as are the goods in
the cited registration.

We agree with the Exam ning Attorney that, when

considered in their entireties, the marks "PLAYERS CHO CE 21"



Ser. No. 75/438, 587

and "PLAYERS CHO CE POKER' are substantially simlar in sound
and appearance. While concededly the term"21" is not
i dentical or even similar in connotation to the term "POKER, "*
both marks overall are neverthel ess substantially simlar in
structure in that each begins with the words "PLAYERS CHO CE"
foll owed by the generic nane of a card gane of chance. When
applied to the respective goods, it is obvious that the terns
"21" and "POKER," as confirmed by the disclaimers thereof, are
descriptive of applicant's and registrant's goods and, since
they are thus devoid of source-indicative significance, cannot
serve to distinguish the marks at issue.

Applicant's contention, however, that such an
anal ysis inproperly dissects the marks is without nerit.
Whil e, as noted above, the respective marks nust be conpared
in their entireties, it is nevertheless the case that, in
articulating reasons for reaching a conclusion on the issue of
i kel'i hood of confusion, "there is nothing inproper in stating
that, for rational reasons, nore or |ess weight has been given
to a particular feature of a mark, provided [that] the

ultimate concl usion rests on consideration of the marks in

4 According to the excerpt of record from The American Heritage
Dictionary of the English Language (3rd ed. 1992), the term"21" is a
synonym for the word "bl ackj ack,” which in pertinent part is defined
as a noun nmeaning "3. Ganes. A card gane in which the object is to
accumul ate cards with a higher count than that of the deal er but not
exceeding 21. In this sense, also called twenty-one ...."
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their entireties.” In re National Data Corp., 753 F.3d 1056,
224 USPQ 749, 751 (Fed. Cir. 1985). For instance, "that a
particul ar feature is descriptive or generic with respect to
the invol ved goods or services is one commonly accepted
rationale for giving |l ess wight to a portion of a mark ...."
224 USPQ at 751. Here, because the dom nant and

di stingui shing el enents of the respective marks, due to the
descriptiveness of the ternms "21" and "POKER," are the

i dentical words "PLAYERS CHO CE," the marks "PLAYERS CHO CE
21" for blackjack and other gane tables used exclusively in
commerci al gam ng establishments and "PLAYERS CHO CE POKER'
for poker-type card ganes engender, as a whole, essentially
the same comrercial inpression.

Accordi ngly, we conclude that purchasers and
prospective custoners, famliar with registrant's "PLAYERS
CHO CE POKER' mark for "poker-type card ganes,” woul d be
likely to believe, upon encountering applicant's substantially
simlar "PLAYERS CHO CE 21" mark for "casino gane tables for
card ganes of chance used exclusively in comrercial gam ng
establishments,” that such closely related goods emanate from
or are otherw se sponsored by or affiliated with, the sanme
source. Moreover, even if such consuners were to notice the
differences in the marks, in that registrant's mark relates to

a poker-type product while applicant's mark refers to



Ser. No. 75/438, 587

bl ackjack (i.e., 21) gam ng tables, they would still be likely
to view applicant's "PLAYERS CHO CE 21" goods as a new product
line fromthe same source as the producers of registrant's

"PLAYERS CHO CE POKER' products.

Deci sion: The refusal under Section 2(d) is

af firmed.

T. J. Quinn

G. D. Hohein

T. E. Holtzman

Adm ni strative Trademark
Judges,

Trademark Trial and Appeal
Board



