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Qpi ni on by Wendel, Adm nistrative Trademark Judge:
Utinmate Health, Inc. has filed an application to

regi ster the mark NUTRX NATURAL THERAPI ES and desi gn, as

depi cted below, for “vitamn supplenents.”IIJ

! Serial No. 75/390,255, filed Novenber 14, 1997, based on an
all egation of a bona fide intention to use the mark in conmerce.
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Regi stration has been finally refused under Section
2(d) of the Trademark Act on the ground of |ikelihood of
confusion with the mark NUTRX NUTRI TI ON PRESCRI PTI ON
registered in typed drawing formfor “nutritional
counsel ing, nanely, preventative and therapeutic
nutritional nedicine including vitamn and m neral
prescriptions as related to nmedical diagnhosis, prognosis,
| aboratory analysis, nutritional assessnent and
phar maceuti cal and nutriceuti cal interaction.”EI

The final refusal was appeal ed and both applicant and
the Exam ning Attorney have filed briefs. An oral hearing
was not requested.

W nmeke our determ nation of |ikelihood of confusion
on the basis of those of the du Pont factorsElwhich are
rel evant under the circunstances at hand and for which
evidence is of record. See Cunninghamv. Laser Golf Corp.,
222 F.3d 943, 55 USPQ2d 1842 (Fed. Cr. 2000). Two key
considerations in any analysis are the simlarity or
dissimlarity of the respective marks and the simlarity or
dissimlarity of the goods or services with which the marks

are being used, or are intended to be used. See In re

2 Registration No. 2,167,617, issued June 23, 1998. A discl ai ner
has been made with respect to the word NUTRITION. The assi gnnent
of this registration to Nutrx, Inc. has been recorded by the

Assi gnnment Branch at Reel 1886, Frame 0230.
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Azt eca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB
1999) and the cases cited therein.

As for the present marks, the Exam ning Attorney
mai ntains that the term NUTRX i s the dom nant portion of
both applicant’s and registrant’s nmarks. |In support of
this position, he points out that applicant has disclai ned
the remai nder of the wording in its mark, whereas
regi strant has disclained the word NUTRI TI ON and used a
term nanely, PRESCRI PTION, which is highly suggestive of
registrant’s services. The nortar and pestle design in
applicant’s mark is said to be “wi dely recogni zed as a
synbol for pharmaceutical and therapeutic preparations.”
In addition, the Exam ning Attorney makes the argunent that
t he coi ned designation NUTRX is the dom nant part of each
mark in that it is the first literal elenment in each mark
and thus the portion nost likely to be renenbered by
pur chasers.

Applicant contends that both marks are conpound word
mar ks whi ch nust be considered in their entireties; that
the word NUTRX i s not the dom nant feature of either mark
Applicant asserts that the term NUTRX is either descriptive

or highly suggestive of both applicant’s goods and

®See Inre E.I. du Pont de Nermours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973).
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registrant’s services, in that consuners woul d associ ate
the termw th nutritional products. Thus, according to
applicant, NUTRX does not serve as the source-indicating
feature of the conpound marks. Applicant argues that use
by others of phonetically simlar terns such as NUTREX,
NATREX, NATURX and NUTRAMEDI X in the field of nutrition or
nutritional supplenents (as evidenced by the copies of
third-party registrations attached to its brief) has nade
the term NUTRX and simlar terns highly suggestive for such
products and thus only entitled to a narrow scope of
protection. Because of this alleged “weak” nature of the
only common termin the two marks, applicant insists that
the marks as a whol e, being otherw se conposed of different
and di stingui shabl e words, woul d not be confused.

Applicant also points to the “fanciful” design features of
its mark as differences between the two marKks.

Whi |l e marks nust be considered in their entireties in
determ ning |ikelihood of confusion, it is well established
that there is nothing inproper in giving nore or |ess
wei ght to a particular portion of a mark. See In re
National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cr
1985). Al though disclained matter cannot be ignored, the
fact remains that consunmers are nore likely to rely on the

non-descriptive portion of the mark as an indication of
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source. See Hilson Research Inc. v. Society for Human
Resour ce Managenent, 27 USPQR2d 1423 (TTAB 1993). Moreover,
if the word portion of a mark, rather than any design
feature, is nore likely to be renenbered and relied upon by
purchasers in referring to the goods or services, it is the
word portion which will be accorded nore weight. See
Ceccato v. Manifattura Lane Gaetano Marzotto & Figl

S.p.A, 32 USPQ2d 1191 (TTAB 1994); In re Appetito

Provi sions Co., 3 USPQ2d 1553 (TTAB 1987).

W agree with the Exam ning Attorney that the term
NUTRX dom nates both applicant’s and regi strant’s marks.
The wor di ng NATURAL THERAPI ES as used by applicant in
connection wth its vitamn supplenents i s obviously
descriptive of the products and has been acknow edged as
such by applicant’s disclainmer thereof. The role which
this descriptive wording plays as a source identifier is
mnimal. Al though there are several design features in
applicant's mark, including the nortar and pestle, the
lettering style, and the um aut over the “U, " we do not
find these features to be so distinctive as to dimnish the
significance of the term NUTRX as the primary indication of
origin.

Simlarly, in registrant’s mark the additional wording
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NUTRI TI ON PRESCRI PTION is of | esser significance in the
mark as a whole than the term NUTRX. The word NUTRI TI ON
has been disclainmed and the word PRESCRIPTION is clearly
suggestive of a nutrition counseling service which includes
the provision of vitamn and mneral prescriptions. Here
al so the term NUTRX plays the major role as the source-

i ndi cator.

We do not agree with applicant that the term NUTRX is
so highly suggestive or even descriptive of nutritional
products that it cannot serve as the source-indicating
feature of either of the marks at hand. In the first
pl ace, we do not believe that applicant seriously wi shes to
contend that its entire word mark i s descriptive, so as to
make registrability dependent upon the design features
al one. Furthernore, applicant has failed to establish that
the term NUTRX is so frequently used in connection with
products of this nature that it is only entitled to a
limted scope of protection. As shown by the dictionary
definition introduced by applicant, “nutrx” is not a word

in the English Ianguage.EI In addition, while the cited

“ Applicant relies upon this dictionary definition to show that
the word ‘nutritious” stenms fromthe Latin word “Nutrix” or
“Nutric.” Contrary to applicant’s argunent, we do not find this
evi dence that the average purchaser of nutritional products would
be famliar with this derivation or with the Latin stemword
“Nutrix”.
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third-party registrations cover two or three marks which

3 we do not

m ght be consi dered phonetically simlar,
consider that this evidence by any neans establishes that
the term “nutrx” has been used frequently by others in the
nutritional products field. Furthernore, the registrations
in thensel ves do not even constitute evidence of use of the
marks, or that the public is famliar therewith. See O de
Tyme Foods Inc. v. Roundy’s Inc., 961 F.2d 200, 22 UsSPQd
1542 (Fed. Cr. 1992).

Thus, we find the term NUTRX, as used in both
applicant’s and registrant’s mark, to be the dom nant
feature and the feature nost likely to be renenbered by
purchasers. Despite the obvious differences in the
appearance and sound of the marks as a whol e, the common
presence of the term apparently coined by registrant, i.e.,
NUTRX, in each results in a simlar overall commerci al

inpression for the two marks. W do not consider the

addi tional descriptive or highly suggestive words of

> The Examining Attorney has objected to applicant’s attachment
of copies of these third-party registrations to its brief as
untinely. W note, however, that applicant previously submitted
a list of these and other registrations in its response of
Decenber 17, 1998 and that the Exanining Attorney failed to
either object to this list as being inproper in formor to
respond to this evidence on the nerits. Accordingly, we consider
that the Exami ning Attorney has waived his right to object to the
subm ssi on of proper copies of the sane registrations as part of
applicant’s brief and we have taken the registrations under

consi deration
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sufficient inport to render the marks as a whole readily
di stinguishable. 1In fact, the additional wording m ght
wel |l be viewed as referring to the particul ar goods or
services being offered by the sane entity under a NUTRX
mar k.

Looking to the respective goods and services, the
Exam ning Attorney argues that a conplenmentary rel ationship
exi sts between registrant’s services, which include
counseling as to vitamn and mneral prescriptions, as well
as other preventative and therapeutic nutritional nedicine,
and applicant’s vitam n supplenents. 1In support of this
argunent, he has made of record several third-party
registrations in which both dietary and nutritional
suppl ements, including vitam ns, and nutritional counseling
services are being marketed by the sanme entity under the
sane mark. Thus, the Exam ning Attorney argues, purchasers
are accustonmed to the offering of both vitam n suppl enents
and nutritional counseling services fromthe sane source
and would be likely to simlarly conclude that applicant’s
vitam n supplenments originate fromregistrant.

Applicant contends that registrant’s services are
limted to nutritional counseling and do not involve
vitam n suppl ements per se. Applicant further argues that

the channels of trade are different, in that applicant’s
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goods are purchased by doctors, pharmacies and patients,
whereas registrant’s services are provided directly to
i ndi vi dual s.

We find the evidence nade of record by the Exam ning
Attorney fully adequate to establish that the sane source
m ght offer both vitamn supplenents simlar to applicant’s
and nutritional counseling services such as registrant’s.
Al though third-party registrations are not sufficient to
prove use of the marks in conmerce, they are adequate to
suggest that these are goods and services which may be
offered by a single entity. See In re Al bert Trostel &
Sons Co., 29 USPQ@2d 1783 (TTAB 1993); In re Micky Duck
Mustard Co., 6 USPQRd 1467 (TTAB 1988). Thus, a viable
rel ati onshi p has been shown to exi st between the goods of
applicant and registrant’s counseling services.

Applicant’s further argunent as to differing channels
of trade is to no avail. 1In the first place, there are no
restrictions as to channels of trade in either the
application or the registration. Thus, it must be assuned
that the goods and services travel in all the normnal
channel s of trade for goods or services of this nature and
be encountered by the normal purchasers therefor. See
Kangol Ltd. v. KangaROOS U.S. A, 974 F.2d 161, 23 USPQd

1945 (Fed. Cir. 1992). Furthernore, whether or not
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applicant’s vitam n supplenents may initially be purchased
by doctors or pharnacies, the sanme ordinary purchaser who
avails hinmself of registrant’s counseling services will be
the ultimte consuner of applicant’s vitam n suppl enents.
Appl i cant al so argues that purchasers of applicant’s
vitam ns are sophisticated purchasers who woul d be |ess
likely to be confused by simlar nmarks. W have no reason,
however, to conclude that the purchasers of registrant’s
nutritional counseling services would be other than the
sane class of purchasers, and that although they woul d be
equal ly careful in their purchase of these services, the
simlarity of the marks would be likely to lead to
conf usi on.

Accordingly, in view of the simlar comerci al
i npressions created by the respective marks and the
relationship found to exist between registrant’s
nutritional counseling services and the vitam n suppl enents
upon which applicant intends to use its mark, we find
confusion |ikely.

Decision: The refusal to register under Section 2(d)

is affirnmed.
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