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UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Barbara Cabott
Serial No. 75/370, 361
David P. Cooper of Kolisch, Hartwell, Dickinson, MCornmack

& Heuser for Barbara Cabott.

John E. M chos, Tradenmark Exam ning Attorney, Law O fice
105 (Thormas G Howel |, Managi ng Attorney).

Before Sims, Hohein and Walters, Adm nistrative Tradenark
Judges.

Opi nion by Sims, Admnistrative Trademark Judge:

Bar bara Cabott (applicant), has appealed fromthe
final refusal of the Trademark Exam ning Attorney to
regi ster the asserted mark MOVEMENT MEDI TATI ON for
educational services, nanely, classes and workshops on
novenent therapy, neditation therapy and personal growth.IE|

The Exam ning Attorney has refused registration under

! Application Serial No. 75/370,361, filed October 8, 1997,
cl ai m ng use since January 1, 1994,
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Section 2(e)(1) of the Act, 15 USC 81052(e)(1), and under
Section 2(d), 15 USC 81052(d). The Exam ning Attorney and
applicant’s attorney submtted briefs but no oral hearing
was request ed.

W affirmboth refusals.

The Mere Descri ptiveness Refusal

The Exam ning Attorney argues that the mark MOVEMENT
MEDI TATION is nmerely descriptive of workshops, classes and
counsel i ng which provides instruction on neditation and
novenent therapy. Relying upon dictionary definitions and
excerpts fromthe Nexis conputer search system the
Exam ning Attorney argues that applicant’s mark consists of
the descriptive term*“novenent” added to the generic term
“meditation,” such that the conbinati on descri bes novenent
and neditation training cl asses. B
Some of the excerpts relied upon by the Exam ning
Attorney are set forth bel ow
Taoi st novenent/neditation classes are |ed by
Lao Shih Susan El kins of Jade Lady Meditation

and start today...
Anchorage Daily News, Septenber 13, 1999

* * * * * * * * *

2 “Meditation” is defined in The American Heritage Dictionary of
the English Language (3d ed. 1992) as ‘1. a. The act or process
of nmeditating. b. A devotional exercise of or leading to
contenplation. 2. A contenplative discourse, usually on a
religious or philosophical subject.”
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These include heal i ng novenent therapy, which
involves t ai ch’i, a slow novenent neditation
designed to bal ance thoughts; and qi-gong, a

conbi nati on of novenent, neditation and breath

control to balance the flow of qgi, or vital life
energy, according to a Mnd/Body Institute
panphl et .

The Jupiter Courier, June 13, 1999

* * * * * * * * *

Chi - gong, novenent neditation, eight-week
i ntroductory course...
The Detroit News, February 9, 1999

* * * * * * * * *

..an accurate word for this presentation. As

t he shai kh expl ai ned, the dervishes are not
performers but participants in a spiritua
novenent - nedi tation that has remai ned al nost
unchanged for centuries. The repetitive whirling
is neant to be a kind of enbodi ed cosnol ogy...

Al buquer que Journal, October 25, 1998

* * * * * * * * *

.religious community whose form of prayer and
chant has drawn pilgrins of all ages from around
the world. The sinple, repetitive songs,
augnented wi th novenent neditations, are designed
for all present to take part. The workshop wll
be held at ...

Ventura County Star, October 3, 1998

* * * * * * * * *

KAYE: A nore spiritual connection is easily
visible in this novenent neditation class. Based
on the martial art formtai chi, partners close
their eyes and nove wth each other, coordinating
t heir breathing...

“Saturday Morning,” CBS News Transcripts, August
15, 1998

* * * * * * * * *
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What the author calls autokinetics is really a
form of novenent neditation--sinple, rhythmc
notions done while sitting or kneeling.. and as
such, they shoul d appeal to anyone who finds
sitting still the toughest part of...

Newsday, March 10, 1998

* * * * * * * * *

.whack, you have di sease at which point a
practitioner’s response will be to use
acupuncture, nedicinal herbs, massage, diet and a
novenent neditation such as tai chi to restore
bal ance and, consequently, health.

The Commerci al Appeal, February 22, 1998

* * * * * * * * *

.Ccreate inbal ance, manifesting itself as disease.
TCM practitioners seek to restore the bal ance

t hrough diet, acupuncture, massage, herbs, and
novenent neditation such as tai chi...

| daho Falls Post Register, February 12, 1998

* * * * * * * * *

Dhamma Dena Retreat Center, Joshua Tree. Retreat
is held in silence and includes sitting, walking,
sound and novenent neditation

The Press-Enterprise, August 6, 1997

* * * * * * * * *

The Exam ning Attorney has also referred to the

speci nens of record, a brochure entitled “WHERE BODY MEETS

M ND

A MOVEMENT WORKSHOP for professionals in the healing

arts,” wherein the follow ng description of applicant’s

services is set forth:

THE WORKSHOP

When body neets m nd through novenent, many
possibilities open to you: integration, a feeling
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of whol eness, a renewed sense of ease and j oy.
Where body neets mi nd through novenent, you reach
a level of awareness that is richer than thought
al one. How body neets m nd through novenent is a
di scovery process that touches deeper dinensions
of yourself, your environnent and beyond.

In this workshop we will follow the el usive,
respect the subtle and wel conme the power of body-
m nd uni on-—-usi ng novenent as our bridge...

THE METHOD

You will be guided into Movenent Meditation.
Movenment Meditation enbraces gentle, guided
novenents that connect Body, M nd and
Environnent. Movenent Meditation invites
aut henti c connections through quiet attention and
acceptance. It is a discovery process that goes
deep into the dinensions of your essence to
encour age sel f-care and hei ght ened awar eness.

Free nmovenent, art and col |l age, percussion
and sound will help your Integration Process and
provi de opportunities for fun and creativity.
Some theoretical concepts will be presented.
There will be a tinme for group sharing, to
express and to learn fromeach other. No prior
novenment or art experience is necessary.

The brochure further indicates that applicant is a
| i censed psychol ogi st and |icensed nassage therapist with
experience as a novenent therapist, who is “dedicated to
restoring the rel ati onship between body, mnd and spirit--
t hrough novenent.”

Applicant, on the other hand, argues that her mark is
suggestive because thought is needed to understand the
relationship between the mark and applicant’s services,

whi ch include novenent therapy and neditation. Applicant

mai ntai ns that she coined this alliterative phrase and t hat
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she is unaware of others who may use this sane phrase.
Concerning the Nexis evidence, applicant’s states that
there is no evidence that consunmers use applicant’s nmark to
descri be her therapy services.

Upon careful consideration of this record, we believe
that the Exam ning Attorney has established that
applicant’s mark is merely descriptive of her classes and
wor kshops dealing with novenent therapy, neditation therapy
and personal growth. Purchasers and potential purchasers
of applicant’s services are likely to view applicant’s mark
as describing or namng the particular type of neditation
services which applicant offers. The evidence and
applicant’s own brochure convey this nerely descriptive
significance.

The Li kel i hood- of - Conf usi on Ref usal

The Exam ning Attorney has refused registration on the
basis of Registration No. 1,918,419, issued Septenber 12,
1995, for the mark MOVI NG MEDI TATI ON (“ MEDI TATI ON’

di scl aimed) for “educational services, nanely conducting
aer obi ¢ exercise classes incorporating nediative [sic,
shoul d be “neditative”] techniques with various styles of
aer obi ¢ novenent; conducting sem nars and workshops in the
field of mnd/body fitness.” The Exam ning Attorney argues

t hat the marks MOVEMENT MEDI TATI ON and MOVI NG MEDI TATI ON
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refer to notion and neditation and that they are simlar in
sound and conmmercial inpression. Wth respect to the
services, the Exam ning Attorney argues that applicant’s
services involving novenent therapy and meditation therapy
are closely related to registrant’s services involving
exercise with neditative techni qgues and m nd/ body fitness.
Bot h services involve novenent and neditation cl asses,

sem nars and wor kshops, according to the Exam ning
Attorney. These are the sane or simlar types of
instruction, the Exam ning Attorney naintains. Further,
because there is a no limtation in the respective
descriptions as to classes of purchasers or channel s of
trade, these services may be offered to the sane potenti al
purchasers, according to the Exam ning Attorney.

Applicant, on the other hand, argues that the cited
mark is “weak” and “descriptive” of registrant’s cl asses,
because participants in respondent’s services neditate
whi | e aerobically noving, and because of certain third-
party registrations which contain either the word “MOI NG

or the word “NEDITATICN.”E Because registrant’s mark is

3 Applicant lists such registrations as those covering the marks
“ TRANSCENDENTAL MEDI TATI ON, ” “ SI DDHA MEDI TATI ON, ” “H G+ TECH

MEDI TATI ON' and “MOVI NG TOMRDS RECOVERY.” It shoul d be noted
that an applicant, who has not filed a petition to cancel a cited
registration, may not attack that registered mark on the basis
that it is nerely descriptive. See In re Wite Swan Ltd., 8
USP@d 1534 (TTAB 1988).
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assertedly descriptive, applicant maintains that her mark
may come cl oser w thout causing confusion. Applicant also
mai ntains that the marks differ in sight, sound and

meani ng, with the word “MOVI NG’ being used as an adj ective
in the registered mark, whereas in applicant’s mark
“MOVEMENT” is a noun that identifies the activity in which
clients engage.

Concerning the services, applicant argues that
registrant’s services involve instruction in aerobic
exerci se but not in therapeutic neditation, whereas
applicant’s services are psychot herapy services which
conbi ne novenent therapy and nmeditation. Applicant al so
argues that these services are offered in different
channel s of trade.

Upon careful consideration of this record and the
argunents of the attorneys, we agree with the Exam ning
Attorney that confusion is likely. The marks “MWI NG
VEDI TATI ON' and “ MOVEMENT MEDTI ATI ON' are obviously very
simlar in sound, appearance and neaning. Al so,
regi strant’ s exercise services involving neditative
t echni ques and applicant’s services involving novenent and
meditation therapy are closely rel ated servi ces.
Concerni ng any al |l eged weakness in the registered mark, we

observe that even weak narks are entitled to protection
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fromconfusingly simlar marks. In sum we believe that
persons famliar wth registrant’s MOVI NG MEDI TATI ON
nmeditati ve exerci ses who then encounter applicant’s
MOVEMENT MEDI TATI ON educati onal services involving novenent
and neditation therapy are likely to believe that these
services conme fromor are sponsored by the sane entity.

Decision: The refusals of registration are affirned.
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