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Qpi ni on by Wendel, Adm nistrative Trademark Judge:
W esner Products, Inc. has filed an application to
regi ster the mark SPLASH 2000 and desi gn, as depicted

bel ow, for “footwear.”EI

! Serial No. 75/348,071, filed August 27, 1997, based on an
all egation of a bona fide intention to use the mark in conmerce.
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Regi strati on has been refused under Section 2(d) of
the Trademark Act on the ground of |ikelihood of confusion
with the follow ng registered marks, the registrations for

which are presently all owned by the sane entity:

SPLASH for wonen’ s apparel - nanely
sweat ers, bl ouses, pants, shirts,
marn}uB suits, shorts, tops, and
j eans;

for bathing suits;EI

for purses (Class 18),

belts, and hats and visors

to be worn on head

(Cass 25), and earrings of ﬁon-
precious material (C ass 26;

for clothing-nanely, T-shirts.

shorts, pants and sweatshirts;EI

2 Regi stration No. 1,163,868, issued August 4, 1981; Section 8 &

15 affidavits accepted and acknow edged, respectively.

3 Registration No. 1,309,101, issued December 11, 1984; Section 8
& 15 affidavits accepted and acknow edged, respectively. A

di sclainmer is made of the word SU TS.

* Registration No. 1,364,490, issued Cctober 8, 1985; Section 8 &
15 affidavits accepted and acknow edged, respectively. A

di scl ai nrer has been nade of the letters U S A

5 Regi stration No. 1,472,357, issued January 12, 1988; Section 8

& 15 affidavits accepted and acknow edged, respectively. A

di scl ai ner has been nade of the word SPORT
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for clothing-nanely, T-shirts;

tank tops; sweatshirts; children’s
shorts, pants, skirts, and shirts
for children.EI

The refusal has been appeal ed and both applicant and
the Exam ning Attorney have filed briefs. An oral hearing
was not requested.

W nmake our determ nation of |ikelihood of confusion
on the basis of those of the du Pont factorsEI whi ch are
rel evant under the circunstances at hand. Two key
considerations in any analysis are the simlarity or
dissimlarity of the respective marks and the simlarity or
dissimlarity of the goods with which the marks are being
used, or are intended to be used. See In re Azteca
Restaurant Enterprises, Inc., 50 USPQ 1209 (TTAB 1999) and
the cases cited therein.

As for the present goods, the Exam ning Attorney
mai ntai ns that the wide variety of clothing covered by the
cited registrations and the footwear of applicant are
closely related itens. |In addition, he argues that because

t he goods of both applicant and registrant are wearing

® Registration No. 1,489,410, issued May 24, 1988; Section 8 & 15
af fidavits accepted and acknow edged, respectively. A disclainer
has been nmade of the word KIDS

"See Inre E.l. du Pont de Nemours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973).
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apparel, the goods are likely to travel in the sane
channel s of trade to the sane class of purchasers.
Applicant has made no argunent denying a relationship
bet ween the respective goods.

In the past, both our review ng court and the Board
have found a sufficient relationship to exist between shoes
and various other itens of clothing to support a |ikelihood
of confusion when the sane or simlar marks are used
therewith. See General Shoe Corp. v. Holl ywood- Maxwel |
Co., 277 F.2d 169, 125 USPQ 443 (CCPA 1960) (I NGENUE f or
wonen’ s shoes and brassieres); Inre Melville Corp., 18
USPQ2d 1387 (TTAB 1991) (ESSENTI ALS for wonen’s shoes and
for wonen’s pants, blouses, shorts and jackets); In re Pix
of Anerica Inc., 225 USPQ 691 (TTAB 1985) ( NEWPORTS f or
wonen’ s shoes and NEWPORT for outer shirts); Inre
Kangaroos U. S. A, 223 USPQ 1025 (TTAB 1984) ( BOOVERANG f or
athl etic shoes and BOOVERANG and design for nmen’s shirts).

As previously noted, applicant does not even contend
that such a relationship does not al so exist here.
Furthernore, in the absence of any limtations in the
identification of goods in either the application or the
cited registrations, we nust assune that the goods of both
applicant and registrant would travel in all the nornal

channel s of trade and be sold to the normal purchasers for
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such goods. See Inre Melville Corp., supra, and the cases
cited therein. Thus, we go forward on the assunption that
not only are the goods closely related, but also that the
sanme purchasers would be likely to encounter the goods of
both applicant and registrant in the sanme retail outlets.
Turning to the respective marks, the Exam ning

Attorney’s position is that in the cited marks not only is
SPLASH the entire mark in one case but also SPLASH is the
dom nant feature of each of the four other marks, and that
SPLASH is al so the dom nant feature of applicant’s nark.
I nsofar as the registration for the mark SPLASH al one is
concerned, the Exam ning Attorney argues that applicant’s
mere addition of the nunber “2000” and a design elenent to
the registered mark SPLASH is insufficient to avoid
| i kel i hood of confusion. Although there are additional
el enments in the remai ning marks of registrant, either
design features or descriptive, disclainmd wrding, the
Exam ning Attorney asserts that these elenents play |ess
significant roles in the overall commercial inpressions
created by the marks than the term SPLASH does.

Whi |l e marks nust be considered in their entireties in
determ ning |ikelihood of confusion, it is well established
that there is nothing inproper in giving nore or |ess

weight to a particular portion of a mark. See In re
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Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Gr.
1985). Al though disclained matter cannot be ignored, the
fact remains that consunmers are nore likely to rely on the
non-descriptive portion of the mark as an indication of
source. See Hilson Research Inc. v. Society for Human
Resour ce Managenent, 27 USPQR2d 1423 (TTAB 1993). Moreover,
if the word portion of a mark, rather than the design
feature, is nore likely to be renenbered and relied upon
by purchasers in referring to the goods, it is the word
portion which will be accorded nore weight. See Ceccato v.
Mani fattura Lane Gaetano Marzotto & Figli S.p. A, 32 USPQd
1192 (TTAB 1994).

W agree with the Exam ning Attorney that the term
SPLASH dom nates each of the cited marks. Not only is it
the entire mark in one instance, it is the only termin the
remai ni ng marks which is not disclained as descriptive
matter. The design features of the marks are not so
distinctive as to detract fromthe primary significance of
the term SPLASH i n each mark.

W simlarly find SPLASH to be the dom nant feature in
applicant’s mark. Al though not disclainmed matter, the
nunber “2000” is of mninmal significance as an indication
of origin, in view of the publicity attached to the

mllennium The design features tend to reinforce the



Ser No. 75/348.071

inport of the term SPLASH, rather than create any separate
distinctive inpression. Thus, we consider it highly likely
t hat purchasers woul d view applicant’s SPLASH mark as yet
anot her variation of registrant’s SPLASH mar ks bei ng used
for additional clothing itenms. The overall commerci al

i npressions of the marks are highly simlar.

Applicant rests its argunents for registration on the
assertion that the term SPLASH has frequently been used in
marks in the clothing field. As a result of this dilution,
according to applicant, purchasers have becone
“conditioned” to distinguishing SPLASH narks on the basis
of the second part of the particular mark. To support this
contention of third-party use, applicant referred inits
brief to a list of nine marks, and the registration nunbers
therefor, which it had previously submtted.

In response, the Exam ning Attorney refused to
consi der these marks, noting, as had earlier been pointed
out in the final refusal, that applicant had failed to
properly make the registrations of record. Applicant then
filed a request for remand in order to nake of record
copies of the previously listed registrations. On remand,
t he Exam ning Attorney again refused to consider the

regi strations, stating that the “copies” which applicant
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had now subm tted were al so not actual copies of the
regi strations, but rather “yet another list.”

Upon review of the material attached to applicant’s
request to “insert into record copies of tradenmark
registrations listed in appeal brief and prior anmendnent,”
we find the “copies” to be a listing of the registrations
fromwhat appears to be a trademark search report, rather
than actual copies thereof. |In order to nake the
regi strations of record, soft copies of the registrations,
or the electronic equivalents thereof, nanely, printouts of
the registrations fromthe el ectronic records of the PTO s
data base, nust have been submtted. See In re Smth and
Mehaf fey, 31 USPQ2d 1531 (TTAB 1994). Accordingly, the
Exam ning Attorney properly refused to consider the
regi strations as evidence on applicant’s behalf. Any
argunent of applicant with respect to the weakness of
registrant’s SPLASH marks in the clothing field is wthout
support.

Furthernore, even if we considered these third-party
regi strations, they would not constitute evidence of use of
the marks shown therein, or that the public is famliar
therewith. See O de Tynme Foods Inc. v. Roundy’s Inc., 961
F.2d 200, 22 USPQ2d 1542 (Fed. Cir. 1992). Thus,

applicant’s argunent concerning the public’'s ability to
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di stingui sh between various SPLASH marks is to no avail.
In addition, we note that of the nine registrations |listed
by applicant, the list indicates that at |east one is
presently owned by registrant.

Accordingly, in view of the simlar comerci al
i npressions created by the SPLASH based narks of registrant
and applicant and the closely related nature of the
clothing itens of registrant and the footwear upon which
applicant intends to use its mark, we find that confusion
woul d be likely if applicant were to use its mark on the
goods set forth in the application.

Decision: The refusal to register under Section 2(d)

is affirned.

R F. G ssel

H R Wendel

T. E. Holtzman

Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board
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