THIS DISPOSITION
IS NOT CITABLE AS PRECEDENT
OF THE T.T.A.B.

Heari ng: Paper No. 21
June 7, 2000 11/ 2/ 00
PTH

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Tradenmark Trial and Appeal Board

In re Patriot Conmputer Corporation

Serial No. 75/324,788

M chael A. Grow and Shel don Kl ein of Arent Fox Kintner
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Mar k Sparaci no, Trademark Exam ning Attorney, Law Ofice
103 (M chael Szoke, Managi ng Attorney).

Before Cissel, Hairston and Wendel, Adm nistrative
Trademar k Judges.

Opi ni on by Hai rston, Admi nistrative Trademark Judge:

This is an appeal fromthe Trademark Exam ni ng
Attorney’s final refusal to register the mark PATRI OT for
“personal conputers and conputer peripherals, nanely
printers.”

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the
ground that applicant’s mark, if used in connection with

the identified goods, would so resenble the registered mark
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PATRI OT for “video monitors,”! as to be likely to cause
conf usi on.

Bot h applicant and the Exam ning Attorney have fil ed
briefs and an oral hearing was held.

We note at the outset that the marks are identical.
The Board has stated in the past that “[i]f the nmarks are
the sane or alnobst so, it is only necessary that there be a
vi abl e rel ati onshi p between the goods or services in order
to support a likelihood of confusion.” 1In re Concordia
| nt ernati onal Forwardi ng Corp., 222 USPQ 355, 356 (TTAB
1983) .

We turn our attention then, as have applicant and the
Exam ning Attorney, to the relationship between the
respective goods. The Exam ning Attorney maintains that
vi deo nonitors and personal conputers, in particular, are
rel ated because they are commonly used together and are
often sold by the same manufacturers under the sanme narks.

Applicant, in urging reversal of the refusal to
regi ster, argues that the respective goods are distinct,
are sold to different purchasers and travel through
entirely different channels of trade. Further, applicant

contends that marks consisting of or containing the word

! Registration No. 1,255,915 issued Novenber 1, 1983; Section 8 &
15 affidavit accepted and acknow edged, respectively.
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“PATRI OT” are weak marks which are therefore entitled to
only a limted scope of protection. |In support of its
contention, applicant has submtted copies of ten third-
party registrations for “PATRI OI" nmarks.

As has been frequently stated, it is not necessary
that the goods of the parties be simlar or conpetitive, or
even that they nove in the sane channels of trade to
support a |ikelihood of confusion. It is sufficient that
the respective goods of the parties be related in sone
manner, and/or that the conditions and activities
surroundi ng the marketing of the goods are such that they
woul d or could be encountered by the sane persons under
ci rcunstances that could, because of the simlarity of the
mar ks, give rise to the m staken belief that they originate
fromthe sanme producer. |In re International Tel ephone &
Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

In this case, we find that the Exam ning Attorney has
submtted sufficient evidence to establish a viable
rel ati onshi p between personal conputers and vi deo nonitors.

In particular, the Exam ning Attorney nade of record

an excerpt fromthe Anerican Heritage Dictionary of the

Engli sh Language (3d. ed.) which defines “nonitor” as “a

devi ce that accepts video signals froma conputer and

di splays information on a screen.” In addition, he
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subnmitted twenty excerpts fromthe NEXI S dat abase which
show that the nonitors which are used with persona
conputers are described as “video nonitors.” The follow ng
are representative sanples of these excerpts:

Seven personal conputers feed information

fromaround the world into the four, color

video nonitors lined up in front of the

t raders.
(The New York Tines, Decenber 2, 1990);

For the budget-conscious, a | ower cost
alternative to sone pricey data display
equi pnment are conputer-to-video interfaces
that |ink personal conputers to conventiona
video monitors . . .

(Conputer Pictures, Novenber 1992);

Gat eway 2000, a mmjor mail-order conputer
conpany, has taken a nore restrai ned approach
to the range of hone entertainnent in its new
Destination televisions. Each nodel conbi nes
a personal conputer with a 31-inch video

nmoni tor that doubles as a conventi onal

t el evi si on.

(The New York Tines, May 16, 1996); and

Nortech Engineering Inc.’s operator interface
work station, MODEL NW5, is available in a ful

| engt h, stand-al one cabi net nounted on | ockabl e
casters for ease of positioning, according
tothe firm A |large-screen video-nonitor

i ndustrial personal conputer and keyboard is
nmounted to the upper cabinet.

(Rubber & Plastics, May 19, 1997).

Further, the Exam ning Attorney submtted copies of a
nunber of third-party registrations to show that goods of
the type involved herein may emanate fromthe sane source

under the sane mark. A portion of this evidence is of
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l[imted probative value given the fact that sonme of the
regi strations are for house marks or are based under
Section 44 of the Act with no claimof any use in this
country. Nonetheless, the rest of the registrations tend
to suggest that goods of the type involved in this appeal
may emanate froma single source under the sane mark.? In
re Mucky Duck Mustard Co. Inc., 6 USPQRd 1467 (TTAB 1988).

Wth respect to applicant’s argunent that there is no
overl ap anmong purchasers and channels of trade because the
registrant’s video nonitors are specialized in nature and
are marketed to the defense and aerospace industry, we note
that the identification of goods in the cited registration
contains no restrictions as to type, purchasers, or
channels of trade. |In the absence of any restrictions, we
nmust assune that registrant’s video nonitors are of a type
whi ch coul d be used with personal conmputers and that they
are marketed to all avail abl e purchasers, not only those in
t he defense and aerospace industry, through all nornal
channel s of trade. |In short, for purposes of our

I'i kel i hood of confusion analysis, we can draw no

2 For exanpl e, the mark ONLINE and design is registered for,
inter alia, personal conputer termnals and video nmonitors (Reg.
No. 1,780,112); the mark COMPAQ is registered for, inter alia,
personal conputers and video nonitors (Reg. No. 1,993, 756); the
mark IR and design is registered for conputers and video nonitors
(Reg. No. 2,012,551); and the mark ELLCON and design is
registered for PCs and video nonitors (Reg. No. 1,831, 944).
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di stinctions between the purchasers and channel s of trade
for the respective goods.?

As to applicant’s argunent that the cited mark i s weak
and therefore entitled to only a limted scope of
protection, we should point out the third-party
regi strations nade of record by applicant, in and of
t hensel ves, are entitled to little weight in evaluating
whet her there is a likelihood of confusion. See, e.g., AW
Inc. v Anerican Leisure Products, Inc., 474 F.2d 1403, 177
USPQ 268, 269 (CCPA 1973); and In re Hub Distributing,

Inc., 218 USPQ 284, 285-86 (TTAB 1983). This is because

third-party registrations are not evidence of what happens

® W note that applicant submtted a print-out of registrant’s
web site in support of its contention that registrant’s video
nmonitors are marketed only to the defense and aerospace industry.
Even if we could Iimt registrant’s goods in the manner urged by
applicant, the web site would not support such a limtation. Qur
review of the site reveals that registrant supplies products not
only to conpanies in the defense and aerospace industry, but to
utility conpani es, nedical diagnostic and treatnment centers and
financial services conpanies. Also, such a limtation on

regi strant’s goods woul d not necessarily avoid a |ikelihood of
confusi on here because applicant’s identification of goods
contains no restrictions.
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in the marketplace. Al so, we note that none of the third-
party registrations include goods of the type involved in
this appeal .*

Finally, to the extent that we have any doubt on the
i ssue of I|ikelihood of confusion, we resolve that doubt, as
we nust, in favor of the prior registrant. In re Hyper
Shoppes (Chio), Inc., 837 F.2d 463, 6 USPQ2d 1025 (Fed.

Cr. 1988); and In re Martin s Fanmous Pastry Shoppe, Inc.,
748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984).

In view of the foregoing, we conclude that purchasers
famliar wth registrant’s video nonitors offered under the
mar kK PATRI OT woul d be |ikely to believe, upon encountering
applicant’s mark PATRI OT for personal conputers, that the
goods originated with or were sonehow associated with or

sponsored by the sane entity.

“In particular, applicant contends that its mark shoul d be
allowed in view of the coexistence of the cited mark and

Regi stration No. 1,902,410 for the mark PATRI OT for “gani ng

equi pnent, nanely sl ot machi nes and vi deo sl ot machines with

vi deo output capability.” Applicant’s reasoning is that video
sl ot machines are nore closely related to video nonitors than are
applicant’s personal conputers. W are not convinced that these
goods are nore closely related and, in any event, as has often
been stated, each case nust be decided on its own set of facts.
In re Half Price Books, Records, Migazines, Inc., 225 USPQ 219,
221 (TTAB 1984). W are not privy to the file record of this
third-party registration and thus have no way of know ng the
reason(s) why such registration was all owed.
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Deci sion: The refusal to register under Section 2(d)

of the Trademark Act is affirned.

R F. Cissel

P. T. Hairston

H R Wendel
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board



