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Opi ni on by Hairston, Adm nistrative Trademark Judge:

M ghty Enterprises, Inc. has appealed fromthe refusa
of the Trademark Exam ning Attorney to register the mark
ACURA SEI KI for goods which were subsequently identified by
anmendnent as “conputer nunerical control (cnc) machines,

nanely cnc vertical machine centers, cnc horizontal machine
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centers, cnc lathes, cnc mlls; [and] netal working
machi nes, nanely lathes, grinders and mlls.”?!

Regi stration has been finally refused pursuant to
Section 2(d) of the Trademark Act, 15 U.S. C. 1052(d), on
the ground that applicant’s mark, when applied to its
goods, so resenbles the registered mark AKI RA-SEIKI for
“machi ne tools, nanely, conputerized nunerical contro

machi ning centers and turning centers,”?

as to be likely to
cause confusion

Briefs have been filed, but an oral hearing was not
requested. We affirmthe refusal to register.

In any likelihood of confusion analysis, two key
considerations are the simlarities between the marks and
the simlarities between the goods.

Turning first to the goods, there is no dispute that

t he goods of applicant and registrant are identical. As

! Serial No. 75/287,766 filed April 35, 1997, alleging dates of
first use of February 1, 1994. The word SEIKI is disclained
apart fromthe mark as shown, and the application states: The
meani ng of the words “ACURA SEIKI” in English is ACURA: accuracy
and SEIKI: rmechani cal

2 Regi stration No. 2,058,333 issued April 29, 1997, claining a
first use date of Septenber 1, 1981. The registration states:
The English translation of “AKIRA” in the mark is “bright ness”
and the English translation of “SEIKI” in the mark is “precision
machi ne tool”
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such, they are presuned to travel in the same channel s of
trade to the sane classes of purchasers. Qur principal
reviewi ng court, The Court of Appeals for the Federa
Circuit, has stated that, “Wen marks woul d appear on
virtually identical goods or services, the degree of
simlarity necessary to support a conclusion of |ikelihood
of confusion declines.” Century 21 Real Estate Corp. v.
Century Life of America, 970 F.2d 874, 23 USP@d 1698, 1700
(Fed. Gir. 1992).

Turning then to the marks, it is applicant’s position
t hat the marks ACURA SEI KI and AKI RA-SEIKI are not simlar
because they are spelled differently and have different
meani ngs.

When the goods are identical or closely related, it
has been held that: *“Concerning the question of the
simlarity of the marks, it is well established that
simlarity in any one of the elenents of sound, appearance
or neaning is sufficient to indicate |ikelihood of
confusion.” General Foods Corp. v. Wsconsin Bottling,
Inc., 190 USPQ 43, 45 (TTAB 1976). See also In re Mck,
197 USPQ 755 (TTAB 1977) [“It is also well settled that
simlarity in any one of the el enents of sound, appearance
or neaning is sufficient to indicate |likelihood of

confusion.”] In this case, applicant’s mark ACURA SEI Kl
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and registrant’s mark AKIRA-SEIKI are highly simlar in
sound or pronunciation as well as appearance. The hyphen
inthe registrant’s mark does little to distinguish the
mar ks and the marks otherwise differ by only two letters
(CU and KlI'). Because ACURA SEI KI and AKI RA- SEI KI have
simlar prefixes, the identical suffix, and the sanme nunber
of syllables, the marks are extrenely simlar when spoken.
Gven the fallibility of menory and that consunmers often
retain only a general rather than specific recall of marks
to which they are exposed, the simlarities in the marks
are such that, as applied to the identical goods herein,
confusion as to the origin or sponsorship of the goods is
likely to occur.

Two additional argunents made by applicant require
conment .

Applicant maintains that its mark shoul d be registered
because its date of first use is earlier than the date of
first use alleged by registrant in the cited registration.
As pointed out by the Examining Attorney, priority is not a
consideration in an ex parte appeal. The cited
registration is entitled to certain presunptions under
Section 7(c) of the Trademark Act, and matters which
constitute a collateral attack on the cited registration

are not considered in an ex parte appeal. |If applicant
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believed it had superior rights by virtue of its prior use
of ACURA SEIKI, its remedy, as noted by the Exam ning
Attorney, was a petition to cancel the cited registration.

Finally, applicant asserts that it and the registrant
have used their marks concurrently w thout any evidence of
actual confusion, and that this shows that confusion is not
likely to occur. W are not persuaded by this argunent.
Appl i cant has not provided any evidence as to the extent of
its use, such that we can determ ne whether there has been
an opportunity for confusion to occur.

Deci sion: The refusal to register is affirnmed.

E. W Hanak
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T. E. Holtzman
Adm ni strative Trademark Judges
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