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Qpi nion by Cissel, Adm nistrative Trademark Judge:

On April 1, 1997, applicant applied to register the
mar k "EZY SWEEPER' on the Principal Register for "broons,"
in Class 21. Use of the mark in conmerce since 1996 was
asserted as the basis for filing the application.

The Exam ning Attorney required applicant to disclaim
the term " SWEEPER' apart fromthe mark as shown, hol di ng

that the word is nerely descriptive of the goods w th which
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applicant uses its mark. Additionally, registration was
refused under Section 2(d) of the Act on the ground that
applicant’s mark, when used in connection with broons, so
resenbl es the mark "EAZY SWEEP," which is registered! for
I dentical goods, that confusion is |ikely.

Applicant responded to the requirenent for a
di sclaimer of the word "SWEEPER' by arguing that that term
IS not descriptive of broons within the neaning of Section
2(e) (1) the Lanham Act.

Applicant also presented argunents in support of its
contention that confusion with the mark in the cited
registration is not likely. In support of its argunents,
applicant attached printouts froma search of a private
dat abase asserted to include Federal registrations.

Exhibit Ais a single sheet appearing to indicate only that
"93 record(s) were found" when the letters "EZ" were
searched in Class 21. No references to specific nmarks are
made, and no other information is provided. Exhibit Bis

| i kewi se sinply a notation that two records were found when
the letters "EZY" were searched in O ass 21, although a
sumary of the information concerning the instant

application is provided on a second sheet which was

! Registration No. 1,453,230, was issued on the Principa
Regi ster on August 18, 1987 to Vining Broom Co.; conbined
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affidavit under Sections 8 and 15 of the Act filed and acccepted.
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attached as part of Exhibit B. The third page of this
exhibit is another sheet with information about a purported
registration of the mark "EZY GRIP" for plastic containers
for pharnaceuticals, personal care itens and cosnetics.

Exhi bit C appears to be another brief indication of the
nunber of records found when "EASY' was searched in that
dat abase. Again, no specific trademarks, or the goods or
services in connection with which they are purported to be
regi stered, were specified.

The Exam ning Attorney was not persuaded by
applicant’s argunent or evidence, and in his second action,
he made final both the requirenment under Section 6 for
di sclainmer of the term"SWEEPER' and the refusal to
regi ster under Section 2(d) the Act. Submitted with that
O fice Action in support of the disclainmer requirenment was
a copy of a dictionary definition of the verb "sweep."

Applicant tinmely filed a notice of appeal, which was
tinely followed with an appeal brief. The Exam ning
Attorney then filed his brief on appeal, and applicant
filed a reply brief. Applicant did not request an oral
heari ng before the Board.

W note that the Exami ning Attorney attached to his
brief on appeal a definition of the word "SWEEPER' copi ed

fromthe 1996 edition of the Random House Conpact
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Unabridged Dictionary, Special Second Edition. The word is

listed there as a noun which neans "a person or thing that
sweeps.” In his brief, the Exam ning Attorney asks that
the Board take judicial notice of this definition. It is
wel | settled that the Board may take judicial notice of
dictionary definitions, and we exercise our discretion to
do so in this case. See TMBP 712. Accordingly, the cited
definition is entered into this record, and the Board has
considered it, just as we have considered the definition

fromthe Meri am Webster’s Col | egi ate Dictionary, 10'"

edition, (1993), which applicant submtted with its brief
on appeal. That definition identifies a "sweeper” as "one
t hat sweeps.”

A further comment with respect to the record properly
before us in this appeal is in order at this juncture. The
Exam ni ng Attorney properly accorded no persuasive wei ght
to the aforenenti oned exhi bits which applicant attached to
its response to the first Ofice Action. Sinply put,
al t hough applicant’s report indicates the raw nunbers of
"record(s)" that the conputer apparently found when the
various terns were searched, the evidence submtted by
applicant is of no value in establishing that third parties
have regi stered marks which are simlar to the marks at

i ssue in this proceedi ng because the evidence submtted by
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applicant does not identify what those marks are or what
t he goods or services listed in the registrations are.
Mor eover, the evidence does not establish that whatever the
marks are, they are in use to the extent that the consuni ng
public has been wi dely exposed to themand is therefore so
famliar wth the conponent in such marks consisting of
"EASY" or its phonetic equivalent that these terns have
di m ni shed capacity to function as identifications of
source for such products.

Applicant nmay have recognized that its earlier
subm ssion of the three pages fromthe the report on the
search it conducted had no persuasive val ue, because
applicant submtted with its reply brief additional
evi dence whi ch appears to relate to the specific nmarks
di scovered by that search. Applicant’s subm ssion of this
evidence with its reply brief is manifestly untinely,
however. Under Trademark Rule 2.142(d), the record is
closed with the filing of a notice of appeal, and applicant
did not request the Board to allow additional evidence as
provided by the rule. Accordingly, we have not consi dered
the evidence submtted with applicant’s reply brief, but
even if we had, because it would not be evidence of use of

the marks listed therein, it would have been of little
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probative value with respect to resolving the issue of
l'i keli hood of confusion in the instant case.

Turning to the issue of whether the requirenent for a
di scl ai mer of "SWEEPER' is proper, we note at the outset
that Section 6(a) of the Lanham Act all ows the Exam ning
Attorney to require an applicant to disclaimany
unregi strabl e conponent of a mark which is otherw se
regi strable. Further, Section 2(e)(1l) of the Act provides
that terns which are nerely descriptive of the goods in
connection with which registration is sought are not
registrable. A termis nerely descriptive of a product if
It imediately and forthwi th conveys significant
I nformati on about the nature of the product. 1In re Abcor
Devel opnent Corp., 588 F.2d 811, 200 USPQ 215 (CCPA 1978).
This determ nation is not made in the abstract, but rather,
t he descriptiveness of a word is determ ned by considering
it in connection with the goods specified in the
application. That a word may have ot her neani ngs in other
contexts, e.g., that a "sweeper"” is a player on a soccer
team is not significant.

When the evidence of record is considered in |ight of
t hese principles, we nust conclude that "SWEEPER' is
unregi strabl e under Section 2(e)(1) of the Act, and

therefore that it must be disclained under Section 6. The
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dictionary definitions of record, including the one
submtted by applicant, clearly show that a broomis a
sweeper. It is difficult to imgine a nore descriptive
termfor a product than a synonym for the generic nane of
it.

Even the definition applicant itself submtted is
clear. Contrary to applicant’s argunent, it does not
I ndicate that a sweeper is "a person who sweeps."”

Applicant’s dictionary defines a sweeper as "one that

sweeps, " not "one who sweeps." [enphasis added]. Because
the word "SWEEPER' is nerely descriptive of a broom the
requirenent to disclaimit apart fromthe mark as a whole
Is entirely appropriate.

We next turn to the issue of whether confusion is
likely in view of the cited registered mark. Qur
determnation in this regard is governed by the principles
set forth by our primary reviewing court inlnre E |
DuPont de Nenours & Co., 467 F.2d 1357, 177 USPQ 563 ( CCPA
1973). In the case at hand, the factors relative to which
we have evidence are the simlarity of the trademarks and
the rel ati onship between the products of the applicant and
the registrant. It is well settled that when the goods are
i dentical, the trademarks used on them need not be as

simlar in order to cause confusion as would be the case if
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t he goods were not the same. Mbil G| v. Pegasus
Petrolium 818 F.2d 254, 2 USPQ2d 1677 (2d Cr. 1987).

In the instant case, the critical factors are that the
goods are identical and the marks are nearly so. Both
mar ks have the same highly suggestive neaning. They are
nearly identical when spoken, and they are al so nearly
identical in appearance. Although small distinctions
bet ween these two marks can be articulated, in the
mar ket pl ace the marks will not necessarily be conpared wth
each other on a side-by-side basis. The conmerci al
i npressions these two narks create in connection with the
same products, broons, are al nost indistinguishable. Under
t hese circunstances, confusion is plainly likely.

Appl i cant nmakes a nunber of argunments in support of
its contention that confusion is not |ikely, but none is
wel | taken. As noted above, applicant has not established
that simlar marks are in use on the same or simlar
products. Contrary to applicant’s argunment, the weakness
of the cited registered mark has not been shown on this
record. Simlarly, applicant has not denonstrated that
consi deration of both of these marks in their entireties
mandat es the conclusion that applicant’s mark creates a

commercial inpression distinct fromthat created by the
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regi stered mark. Applicant has presented neither evidence

nor reasoni ng upon which we coul d base such a concl usi on.
Accordingly, for the reasons set forth above, the

requi renent for a disclainmer and the refusal to register

under Section 2(d) of the Act are both affirned.

R F. G ssel

D. E. Bucher

C. M Bottorff
Adm ni strative Trademark Judges
Trademark Trial & Appeal Board
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