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Stephen G Stanton for Astra Foods, Inc.

Tracy Wi ttaker-Brown, Trademark Exam ning Attorney, Law
O fice 111 (Craig Taylor, Mnagi ng Attorney).

Before Walters, Wendel and MLeod, Adm nistrative Trademark
Judges.

Opi ni on by Wendel, Admi nistrative Trademark Judge:
Astra Foods, Inc. has filed an application to register
the mark SOUTH STREET BRAND for “high quality nmeat for
st eak sandwi ches.”?!
Regi stration has been finally refused under Section

2(d) of the Trademark Act, on the ground of I|ikelihood of

confusion with the mark SOUTH STREET, which is registered

! Serial No. 75/265,675, filed March 28, 1997, clainming first use
dates of April 1992. A disclainer has been nmade of the word
BRAND.
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for cheese.? Applicant and the Examining Attorney have
filed briefs, but an oral hearing was not requested.?

We make our determ nation of |ikelihood of confusion
on the basis of those of the du Pont factors* which are
rel evant under the circunstances at hand. Two key
considerations in our analysis are the simlarity or
dissimlarity of the respective marks and the simlarity or
dissimlarity of the goods in connection with which the

mar ks are being used. See In re Azteca Restaurant

> Registration No. 1,583,814, issued February 20, 1990. Section 8
& 15 affidavits accepted and acknow edged, respectively.

3 Applicant argues in its reply brief that the Exam ning
Attorney’s brief was not tinely filed and accordi ngly shoul d not
be made of record or considered in this appeal. Applicant

mai ntai ns that under Trademark Rule 2.142(b) the Exam ning
Attorney’'s brief was due sixty days after applicant’s brief was
received by the Ofice, nanely, sixty days after Septenber 29,
1999. Following this reasoning, the Exam ning Attorney’s brief
woul d have been due Novenber 29, 1999. The brief was not nmail ed
to applicant until Decenber 6, 1999.

Applicant’s interpretation of Trademark Rule 2.142(b) is not
correct. The rule states that “the exam ner shall, within sixty
days after the brief of the appellant is sent to the exam ner
file with the Trademark Trial and Appeal Board a witten
brief...” The brief is sent to the exam ner by the Board after
the appellant’s brief is received at the Board and associ at ed
with the application file. The sixty day period begins to run
when the Board sends the application file containing the
appel lant’s brief back to the Exam ning Attorney, not when the
brief is received in the Ofice or is sent to the Board. See
TMVEP § 1501.02. 1In the present case, there is a Board order
dated Cctober 6, 1999 in the file returning the case to the
Exam ning Attorney for her brief. Accordingly, the Exam ning
Attorney’s brief filed (and nailed to applicant) on Decenber 6,
1999 was tinely (Decenber 5, 1999 being a Sunday) and has been
given full consideration
“Inre E.l. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).
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Enterprises, Inc., 50 USPQ@d 1209 (TTAB 1999) and the cases
cited therein.

Looking to the marks, we agree wth the Exam ning
Attorney that the dom nant portion of applicant’s mark is
SOQUTH STREET. While it is true that marks nust be
considered in their entireties in determning |ikelihood of
confusion, it is also well established that there is
not hing inproper in giving nore or |less weight to a
particular portion of a mark. See In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).

Mor eover, al though di sclainmed matter cannot be ignored, the
fact remains that purchasers are nore likely to rely on the
non-descriptive portion of the mark as the indication of
source. See Hilson Research Inc. v. Society for Human
Resour ce Managenent, 27 USPQRd 1423 (TTAB 1993).

Al t hough applicant argues that the additional term
BRAND in its mark creates a difference in appearance,
sound, and connotation, we find any differences resulting
fromthe presence of this term which are only in
appearance and sound, to be insignificant in conparison
with the high degree of simlarity in connotation and
resul tant commercial inpression of the two marks. As
poi nted out by the Exam ning Attorney, the term BRAND

nerely serves as a indication that this is a product or
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part of a product line identified by the SOUTH STREET nark.°®
Its role in the mark itself is mnimal. Thus, we find the
overall conmercial inpressions created by the two marks to
be virtually the sanme. Applicant’s further argunent that
its specinen clearly states the source of the goods is
irrelevant to the issue before us; applicant is seeking

regi stration of the mark SOUTH STREET BRAND, w t hout any
obligation to use the mark in conjunction with an

addi tional indication of source.

Turning to the goods, we agree with the Exam ning
Attorney that applicant’s neat for steak sandw ches and
registrant’s cheese are conplenentary food itens, and as
such, the use of simlar marks thereon would be likely to
cause confusion. Even though the neat and cheese products
i nvol ved may be distinctly different in type, as argued by
applicant, the conplenentary nature of the products and the
frequent use of the products together is a relevant factor
in the determnation of |ikelihood of confusion. See Inre
Martin’s Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223

USPQ 1289 (Fed. Cir. 1984). Applicant itself has

®> The Examining Attorney has nade of record the foll ow ng
dictionary definitions:
br and a. A trademark or distinctive nane identifying
a product or a manufacturer.
b. A product line so identified: a popul ar brand
of soap.
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acknow edged that its product nay be “conbined with sone
cheeses to create, for exanple, a cheese steak sandw ch.”
We find the circunstances here very simlar to those in In
re Vi enna Sausage Manufacturing Co., 230 USPQ 799 (TTAB
1986), wherein the Board hel d sausage and cheese to be

rel ated food products in view of their frequent use
together not only in the preparation of main dishes, but

al so as sandw ch i ngredi ents.

In addition, the Exam ning Attorney has nmade of record
several third-party registrations showi ng that the sane
entities have registered a single mark for both neats and
cheese. Although these registrations are adnittedly not
evi dence of actual use of the marks in comerce, they are
adequate to suggest that these are types of food products
which may emanate fromthe sanme source. See In re Al bert
Trostel & Sons Co., 29 USPQ@d 1783 (TTAB 1993); In re Micky
Duck Mustard Co., 6 USPQd 1467 (TTAB 1988). Thus, when
highly simlar marks are used on these two food products,
purchasers may wel | assune a commbn source.

Applicant places great weight in the fact that its
meat products are sold only through whol esal e channel s of
trade to sophisticated store owners for use in restaurants,
whereas registrant’s goods are all egedly sold through

retail channels of trade. There are no limtations,
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however, in either the application or the registration as
to the channels of trade, and thus it nust be presuned that
t he goods of both would travel in all the normal channels
of trade for goods of this type. See Kangol Ltd. v.
KangaROOS U. S. A Inc., 974 F. 2d 161, 23 USPQ2d 1945 (Fed.
Cir. 1992) and the cases cited therein. Accordingly, we
nmust meake our determ nation of the |ikelihood of confusion
on the assunption that the food products of both woul d be
encountered by the same potential purchasers in the sane
retail outlets, such as supernarkets and the |ike. Not
only would these itens be purchased in the sane retai
outlets but also they mght very well be purchased at the
same time for use together in the preparation of

sandwi ches. Applicant’s argunents with respect to

sophi sticated purchasers or use of its products only in a
restaurant such that the public would never see applicant’s
mark are to no avail.

Finally, applicant argues that we nust take into
consideration the | ack of any evidence of actual confusion
since applicant began using its mark in 1992 and the five
decl arati ons by whol esal e purchasers which applicant has

made of record supporting this |lack of actual confusion.
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In the first place, there has been no opportunity to
hear fromthe registrant on this point and, accordingly,
applicant’s assertions of no confusion can only be given
limted probative weight. See In re National Novice Hockey
League, Inc., 222 USPQ 638 (TTAB 1984). Furthernore, the
declarations are limted to the whol esal e | evel of sales,
whereas the application is not so restricted. W have no
evidence with respect to the lack of actual confusion on
the retail |evel

Accordi ngly, upon consideration of the rel evant du
Pont factors, and, particularly, the high degree of
simlarity of the respective marks and the rel ated nature
of the food products upon which these marks are being used,
we find confusion |ikely.

Decision: The refusal to register under Section 2(d)

is affirned.

C. E. Wlters

H R Wendel

L. K. MLeod

Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board
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