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114 (Mary Frances Bruce, Managi ng Attorney)

Bef ore Seeherman, Bucher and Rogers, Adm nistrative
Trademar k Judges.

Opi ni on by Rogers, Adm nistrative Trademark Judge:
The Ferry Cap & Set Screw Co. has filed an application

to register the mark FC for "netal fasteners, nanely, cap

nl

screws, set screws, bolts and studs. The application

i ncludes a claimof ownership of a prior registration for

the mark F-C for "cap screws, set screws, bolts and studs."?

1 Serial No. 75/193,373, in International Class 6, filed Novenber
5, 1996, based on use in commerce, alleging dates of first use
and first use in conmerce "on or about April 14, 1991."

2 Registration No. 770,214, in International dass 6, issued My
26, 1964; affidavits under Section 8 and 15 of the Trademark Act
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The Trademark Exam ning Attorney made final a refusal
of registration under Section 2(d) of the Trademark Act, 15
U S. C 1052(d), on the ground that applicant’s mark, when
used on its identified goods, will create a |ikelihood of
confusion with the regi stered marks shown bel ow when used

for the goods listed with each.

* Registration No. 1,932,844, issued Novenber 7, 1995, to
FUCHS Schr aubenwerk GibH, for "stud bolts and small round
head bolts made of netal,” in International C ass 6.
Description of mark states "The broken lines on the
drawi ng are not part of the mark but represent the head
of the a [sic] bolt, and is depicted on the drawing only
to show the position of the mark of [sic] the goods."

* Registration No. 2,027,059, issued Decenber 31, 1996, to
Fabsco Corp., for "steel foundation rods, steel anchor
bolts and steel fasteners, nanely, hex bolts and heads
therefor,” in International Class 6. Description of mark
states "The mark consists of a representation of a

accepted and acknow edged, respectively; and renewal for a 20-
year period accepted as of January 22, 1985.
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capital letter "F with a |lower case letter "C in the
mddle of the letter "F ."

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
rel evant to the factors bearing on the |ikelihood of
confusion issue. See Inre E.I. du Pont de Nenours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In the
anal ysis of |ikelihood of confusion presented by this case,
key considerations are the simlarities of the marks and
the rel at edness of the goods. Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

In view of the respective identifications of goods,

t he Exam ning Attorney has argued that there is a
presunption that the goods of applicant and the two

regi strants overlap. Applicant has not contested the
argunment in any way and we agree with the Exam ning
Attorney’s conclusion. W are left, then, to conpare the

i nvol ved marks. 3

3 Applicant attenpted to amend its application to claim under
Section 2(f) of the Trademark Act, that its mark has acquired
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The Exam ning Attorney argues that we nust, in
conmparing the involved marks, consider the possibility that
applicant’s mark, which is set forth in the application in
typed form can be used in any formof stylization,
including the fornms used for the marks in each of the cited
registrations. |In contrast, applicant argues that the
Exam ning Attorney erred by maeki ng such a conpari son and,

I nstead, ought to have conpared the registered marks with
the version of applicant’s mark in actual use, as shown by
applicant’s speci nens.

The Exam ning Attorney nade the correct conparison
"[ T] he question whether confusion is or is not |ikely
because of the styling of the letters in which applicant’s
mark ... is actually used ... is irrelevant to the issue before
us. [Applicant] seeks to register its mark without any
special form of lettering or associated design. Therefore,

a necessary premise in our evaluation of the registrability
of applicant's mark is that the mark ... may be displayed in

any form or style of lettering, or in any color, including

di stinctiveness because of applicant’s ownership of its prior
registration for a simlar nark for the sane goods set forth in
the current application. The Exami ning Attorney, however,
refused the amendnment as i nappropriate because the current nark
is distinctive, and because it is irrelevant to the Section 2(d)
anal ysis. The question of acquired distinctiveness is not before
us on appeal and we agree that the issue is, in any event,
irrelevant to the Section 2(d) analysis.
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the identical form style or color used by [each
registrant]...." Sunnen Products Co. v. Sunex International
I nc. 1USPQ2d 1744, 1747 (TTAB 1987), citing Ki nberly-C ark
Corp. v. H Douglas Enterprises, 774 F.2d 1144, 227 USPQ
541, 543 (Fed. Cir. 1985).
In regard to the mark in cited registration no.
1,932,844, we note that it is set forth in plain, block
letters and placed near the top of the head of the
fastener. Clearly, applicant could choose to position its
FC mark in the same place on its fasteners and, in fact,
one of applicant's specimens of use shows such placement.
Accordingly, applicant's mark, in one form of actual use,
and the mark in this cited registration are virtually
identical in appearance; they would, if pronounced, be
pronounced the same; and they present the same commercial
Impression.
In regard to the mark in registration no. 2,027,059,
we note that the letter F is substantially larger than the
letter C and the letters are presented in overlapping or
interlocking form. In contrast, not one of the three
specimens evidencing use of applicant's mark presents the
letters in an overlapping or interlocking form; but each
varies somewhat from the other in presentation. Thus, it

is clear that applicant has not restricted its use of the
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FC mark to one particular formof presentation. Under the
ci rcunstances, we nust consider the possibility that
applicant nay choose to present its letter nmark "in any
formor style of lettering”, including an interlocking or
overlapping formsimlar to that enployed by the cited
regi strant.

The cited registrant presents this mark in a visually
distinctive manner, so that it mght, in the abstract, be
viewed as an FC mark, or an FE mark, or sonme conbination
thereof. However, registrant intends it to be perceived as
an FC mark, having described it in the registration as
such, and it is the normfor the commercial use of conpany
initials to put the mark to use in such a manner that it
will be associated with what it is intended to convey. See
B.V.D. Licensing Corp. v. Body Action Design Inc., 6 USPQd
1719, 1721 (Fed. Cr. 1988).

In sum though the visual presentation of applicant’s
mark, by the three speci nens we have been provided, is
different fromthat of the mark in this second cited
regi stration, we are conpelled to consider that applicant
m ght actually use its mark in a style nore akin to the
registrant’s. |If spoken, these marks woul d be pronounced

the sane. Finally, applicant has presented no evi dence
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whi ch would allow us to conclude that the marks have
di fferent connotations or comrercial inpressions.

W agree with the Exami ning Attorney’s concl usion
that, based on the correct conparison of the three rel evant
mar ks*, and in view of the presunptive overlap in the goods,
channel s of trade and consuners, there is a |likelihood of
conf usi on anbng consumers.

Deci sion: The refusal under Section 2(d) of the

Trademark Act is affirned.

D. E. Bucher

G F. Rogers

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board

* Though the Examining Attorney engaged in sone conparison of the
marks in the cited registrations and applicant’s previously

regi stered mark, that conparison is not relevant to our anal ysis.
W are only concerned with a conparison of the mark in
applicant’s involved application and the marks in the two cited
regi strations.



