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Opi nion by Hohein, Adm nistrative Trademark Judge:

Tutt & Associates, Inc. has filed an application to
register the mark "Dl G TAL X- PRESS" for "duplicating services,

namely, media duplication of data and digital information” in
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I nternational Class 40 and "printing services" in
| nternational Class 42.°

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground
that applicant's mark, when applied to its services, so
resenbles the mark "Dl G TAL EXPRESS, " which is registered for

"docunent printing services,"?

as to be likely to cause
confusion, m stake or deception.

Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. We affirmthe refusal to
register.

Turning first to consideration of the respective
services, it is well settled that that the issue of |ikelihood
of confusion nust be determ ned on the basis of the services
as they are set forth in the involved application and cited
registration. See, e.g., CBS Inc. v. Mrrow, 708 F.2d 1579,
218 USPQ 198, 199 (Fed. Cir. 1983); Squirtco v. Tomy Corp.,
697 F.2d 1038, 216 USPQ 937, 940 (Fed. Cir. 1983); and Paul a
Payne Products Co. v. Johnson Publishing Co., Inc., 473 F.2d

901, 177 USPQ 76, 77 (CCPA 1973). Thus, where the services in

1 Ser. No. 74/719,689, filed on August 24, 1995, which alleges a bona
fide intention to use the mark in commerce. The word "Dl G TAL" is
di scl ai ned.

2 Reg. No. 2,085,276, issued on August 5, 1997, which sets forth
dates of first use of July 8, 1995. The word "DIG TAL" is
di scl ai ned
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the application at issue and in the cited registration are
broadly described as to their nature and type and, as is the
case herein, there are no restrictions in the respective
recitations of services as to their channels of trade or
cl asses of custonmers, it is presunmed in each instance that in
scope the application and registration enconpass not only all
services of the nature and type described therein, but that
the identified services nove in all channels of trade which
woul d be normal for such services and that they would be
purchased by all potential buyers thereof. See, e.g., Inre
El baum 211 USPQ 639, 640 (TTAB 1981).

Al t hough applicant asserts that the respective
services are dissimlar and that it, in particular, seeks
registration of its mark "for a much nore diverse set of

services," the Exanm ning Attorney is correct that "[b]Joth the
applicant and the registrant offer printing services to
others."” The respective services are clearly identical in
part inasnmuch as applicant's broadly identified "printing
servi ces" enconpass the "docunent printing services" provided
by registrant. Plainly, in light of such identity in the
respective services, applicant's contentions that the channels

of trade and custoners therefor are different are w t hout

foundation; instead, the distribution outlets and typi cal
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consuners for printing services, including in particular
docunment printing services, are the sane.

As to the duplicating services for which applicant
al so seeks registration and the docunent printing services
rendered by registrant, it is well established that services
need not be identical or even conpetitive in nature in order
to support a finding of |ikelihood of confusion. Instead, it
is sufficient that the services are related in sonme manner
and/ or that the circunmstances surrounding their marketing are
such that they would be likely to be encountered by the sane
persons under situations that would give rise, because of the
mar ks enpl oyed in connection therewith, to the m staken belief
that they originate fromor are in sone way associated with
the sane entity or provider. See, e.g., Mnsanto Co. v.

Envi ro- Chem Corp., 199 USPQ 590, 595-96 (TTAB 1978) and In re
| nternati onal Tel ephone & Tel egraph Corp., 197 USPQ 910, 911
(TTAB 1978).

Here, as the Exami ning Attorney notes, "[t]he
services listed in the registration and application are
frequently provided by the same entity." It is comon
know edge that, in fact, those who render printing services,
such as docunent printing services, often offer duplicating
services as well, including, in the conputer age, nedia

duplication of data and digital information. Rather than
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printing copies of docunents, docunents in electronic form
i ncluding any data and digital information contained therein,
may be duplicated on a variety of nedia. Applicant, we
observe, appears to do exactly this, nanmely, offering
duplication of data and digital information while also
providing printing services. Consequently, we find that
applicant's duplicating services with respect to nedi a
duplication of data and digital information and registrant's
document printing services are so closely related in a
comrerci al sense that, if offered under the same or
substantially simlar marks, confusion as to the source or
sponsorship of the respective services would be likely to
occur.

Turning, therefore, to consideration of the marks at
i ssue, applicant nmaintains that, when considered in their
entireties, the respective marks, as actually used,® are
"distinctively different” and thus are distinguishabl e.
Specifically, while admtting that its "Dl G TAL X- PRESS" mark
"is simlar in sound" to registrant's "DI G TAL EXPRESS" nark,
applicant insists that there are "significant differences in

appearance and affect [sic] on prospective purchasers which

3 Al'though applicant, inits main brief, clains to have been using
its mark "since 1994," an amendnent to all ege use has not been
subm tted.



Ser. No. 74/719, 689

are sufficient to obviate any |ikelihood of confusion based on
simlarity of the marks." According to applicant:

A copy of Applicant's | abel show ng
the mark as it appears in the marketpl ace
has been placed into the record.
Applicant's mark is ... presented in a
mul ti-color schenme and thus [is] contrasted
from[the mark of] Registrant. Thus, while
the sound of the dom nant word mark is
simlar, there is sufficient dissimlarity
of the marks in their entireties as to
appearance and comercial inpression to
negate a likelihood of confusion.

The Exam ning Attorney, on the other hand, contends
that the respective marks are identical in sound, meaning and
overall comrercial inpression. |In particular, the Exam ning
Attorney notes that both marks contain the word "Dl G TAL" and
that the ternms "X-PRESS" and "EXPRESS" are phonetic
equi valents. As to applicant's assertions regarding the
di fferences in appearance and overall commercial inpression of
the marks, the Exam ning Attorney observes that:

The applicant’' mark and the registrant's
mark are both presented in typed form
Because neither mark is restricted to a
particul ar stylization, the marks coul d be
presented in a way which enphasi zed the
simlarities. "Presentation of a mark for
registration in typewitten form nmeans that
the mark nmay be di splayed in any style
| ettering, including, presunptively, the
same style as that used by the [other
party]." In re Mars, Inc., 221 USPQ 1185
(TTAB 1983)[, rev'd on other grounds,
741 F.2d 395, 222 USPQ 938 (Fed. Cir.
1984),] citing Pfizer, Inc. v. Cody John
Cosnetics, Inc., 211 USPQ 64, 68 (TTAB
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1981). Although the applicant contends

that its |l ogo and design conponents make

the marks visually and conceptual |y

di stinct, such a position is not well taken

because how the applicant is using its mark

isirrelevant. Only the mark on the

drawi ng page can be considered, and in this

case, the applicant's and the registrant's

mar k[ s] were presented ... in typed form
In view thereof, the Exam ning Attorney concl udes that
"[t]here are no significant differences in the comrerci al
i npression created by the terns DI Gl TAL X- PRESS and DI G TAL
EXPRESS" and that, when used in connection with the respective
services, confusion as to the origin or affiliation thereof is
likely to occur.

We agree with the Exam ning Attorney that the marks
"Dl Gl TAL X- PRESS" and "DI Gl TAL EXPRESS" are not only identical
in sound, as applicant has conceded, but are substantially
simlar in appearance and virtually the same in connotation.
Both marks begin with the word "DI G TAL" and the term " X-
PRESS" in applicant's mark, being an alternative spelling of
the word "EXPRESS" in registrant's mark, results marks which,
in their entireties, look highly alike and mean essentially

the sanme. VWhile such marks are perhaps distinguishable on a

si de- by-si de conparison,* when the marks are utilized in

* A side-by-side conparison, however, is not the proper test to be
used in determning the issue of likelihood of confusion since it is
not the ordinary way that consumers will be exposed to the narks.
Rather, it is the simlarity of the general overall comerci al

i mpressi on engendered by the marks whi ch nmust determ ne, due to the
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connection with duplicating and printing services which are
identical in part and are otherw se closely related, the
overall comrercial inpression engendered by applicant's mark
is virtually identical to that projected by registrant's
mark.> Furthernore, the Examining Attorney is correct in
noting that, because both applicant's and regi strant's marks
are registered in a typed format consisting of all capital
letters, the rights therein respectively enconpass the

desi gnations "Dl G TAL X- PRESS" and "DI G TAL EXPRESS" and are

thus not limted to the depiction thereof in any special form

fallibility of nmenory and the consequent |ack of perfect recall,
whet her confusion as to source or sponsorship is likely. The proper
enphasis is thus on the recollection of the average purchaser, who
normally retains a general rather that a specific inpression of
trademarks or service marks. See, e.g., In re United Service
Distributors, Inc., 229 USPQ 237, 239 (TTAB 1986); and In re Sol ar
Energy Corp., 217 USPQ 743, 745 (TTAB 1983).

> Wiile applicant also clains that registrant's mark i s weak, and
hence is entitled only to a narrow scope of protection, on the basis
that it "has searched the U. S. Patent and Trademark O fice records
and the state registries"” and "has uncovered 29 entries for, or
enconpassing, the terms 'DI A TAL [and] EXPRESS " (including "those at
i ssue here"), of which "[a]t least nine ... [list] services in

Regi strant's International Cass 42," the Exam ning Attorney properly
poi nts out that, since applicant failed to provide copies of the
third-party registrations, such "registrations are not part of the
record and have not been considered.” The Board, noreover, does not
take judicial notice of third-party registrations and, thus, a nere
reference thereto is insufficient to make such registrations of
record. See, e.g., Inre Duofold Inc., 184 USPQ 638, 640 (TTAB
1974). There consequently are no third-party registrations to be
consi dered in connection with this appeal.
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See Phillips Petroleum Co. v. C. J. Webb, Inc. 442 F.2d 1376,
170 USPQ 35, 36 (CCPA 1971).°

Appl i cant argues, however, that confusion is not
i kely since consuners of the respective services are
sophi sticated purchasers. \While the Exanm ning Attorney has
not addressed this contention, suffice it to say that, as
broadly identified, applicant's duplicating and printing
services, on the one hand, and registrant's docunment printing
services, on the other hand, would be purchased by custoners
of all types, including ordinary consuners as well as business
purchasers and ot her discrimnating buyers. Nevertheless,
even anong the latter, the fact that such purchasers may be
careful and sophisticated consuners when it cones to selecting
duplicating and printing services, including docunent printing
services, "does not necessarily preclude their m staking one
trademark [or service mark] for another” or that they

ot herwi se are entirely inmune from confusion as to source or

® In any event, "[a]s the Phillips Petrol eum case nakes clear, when
[an] applicant seeks a typed or block letter registration of its word
mark, then the Board nust consider all reasonable manners in which

. [the mark] coul d be depicted”. |[INB National Bank v. Metrohost
Inc., 22 USPQ2d 1585, 1588 (TTAB 1992). Because the converse of such
proposition is also true, registrant's "Dl A TAL EXPRESS' nmark must be
regarded as enconpassing the display thereof in the sane stylized
format as the "nulti-color scheme” in which applicant actually uses
its "Dl A TAL X-PRESS' mark, including the identical style of
lettering (e.g., "digital Express" versus "digital X-press"), since
such is a reasonabl e manner of presentation for such marks. The
stylization enployed in applicant's mark, therefore, does not serve
to distinguish its mark fromregi strant's mark
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sponsorship. Wncharger Corp. v. Rinco, Inc., 297 F.2d 261
132 USPQ 289, 292 (CCPA 1962). See also In re Deconbe, 9
UsSP2d 1812, 1814-15 (TTAB 1988); and In re Pellerin M| nor
Corp., 221 USPQ 558, 560 (TTAB 1983).

Finally, applicant makes nmuch of the unsupported
factual assertion in its initial brief that, since applicant
and registrant "have apparently co-existed for the last few
years, and neither one of them has apparently heard of the
other, it is clear that there had been no actual confusion and
it is also clear that the Iikelihood of confusion is de
mnims." That applicant and registrant, according to
appl i cant, appear to have been unaware of each other is
i ndi cative, however, that their respective services have not
coexi sted under the marks at issue in the sanme marketpl aces
for any neaningful interval. Yet, in order for the clainmed
absence of any incidents of actual confusion to be probative
that there is no real |ikelihood of confusion between the
respective marks, evidence denonstrating appreci able and
continuous use of the such marks for a significant period of
time in the sane markets as those served by registrant is
necessary. Absent such proof, the nere assertion of a |ack of
any reported incidents of actual confusion is sinply not a
meani ngful factor in this appeal. See, e.g., Gllette Canada

Inc. v. Ranir Corp., 23 USPQ2d 1768, 1774 (TTAB 1992).

10
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Accordi ngly, we conclude that custonmers and
prospective purchasers, famliar with registrant's mark
"Dl Gl TAL EXPRESS" for "document printing services," would be
likely to believe, upon encountering applicant's substantially
simlar mark "Dl G TAL X- PRESS" for both "duplicating services,
nanmel y, nmedia duplication of data and digital information" and

"printing services," that such closely related and, in part,
identical services emanate from or are otherw se sponsored by
or affiliated with, the same source.

Deci sion: The refusal under Section 2(d) is

af firmed.

G. D. Hohein

C. M Bottorff

T. E. Holtzman

Adm ni strative Trademark
Judges,

Trademark Trial and Appeal
Board
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