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Opi nion by Hairston, Adm nistrative Trademark Judge:

An application has been filed by Realtymax, Inc. to
regi ster the mark REALTYMAX for services which are
identified as “real estate brokerage, nanagenent and

investnent.”III

Regi strati on has been opposed by RE/MAX International,

! Serial No. 75/347,525 filed August 26, 1997, based upon
applicant’s alleged bona fide intention to use the mark in
conmmer ce.
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Inc. on the ground of |ikelihood of confusion between
applicant’s mark and opposer’s previously used and
regi stered mark RE/ MAX for “rendering technical aid and
assistance to others in the establishnment and operation of a
real estate brokerage agency” and “real estate brokerage
services.”EI

Applicant, in its answer, denied the allegations with
respect to likelihood of confusion.

The record consists of the pleadings; the file of the
i nvol ved application; the testinony deposition of opposer’s
president, Daryl Jesperson (with related exhibits); and
opposer’s notice of reliance on applicant’s answers to
opposer’s interrogatories and the discovery deposition of
applicant’s secretary and chief financial officer, David P.
Bellino. Applicant did not take testinony or otherw se
of fer any evidence on its behal f.

Both parties filed briefs on the case, but no oral
heari ng was requested.

The record shows that opposer first used the RE/ MAX
mark in connection with real estate brokerage services and

for rendering technical aid and assistance to others in the

2 Registration No. 1,139,014 issued August 26, 1980; Sections 8 &
15 affidavit accepted. Although opposer pleaded ownership of
several other registrations for marks which include the term

RE/ MAX, in its brief on the case, opposer focused on a likelihood
of confusion between the above nark and applicant’s mark. 1In

vi ew t hereof, we too have focused on the issue of |ikelihood of
confusion vis-a-vis the above mark and applicant’s mark.
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establ i shment and operation of real estate brokerage
agencies in 1973. Qpposer franchises the right to use the
RE/ MAX mark to real estate brokers and in turn the real
estate brokers enter into contractual relationships with
their sales agents to allow the sales agents to use the mark
RE/ MAX.

Wth respect to the adoption of the RE/ MAX mark,
opposer’s president, M. Jesperson, testified that:

RE/ MAX actually is an acronym |t stands

for real estate maxinmums. The real estate is

sel f-expl anatory, RE slash. MAX stands for the

maxi numto the consuner, because they are

getting nothing but full-tinme professional

agents in an industry that is unfortunately

noted for a lot of part-tinmers and begi nners.

It’s the maxi num for the broker/owner because

he not only has the benefit of working with

the best in the business, but he has a

projectable future incone. And it’s the

maxi mrum f or the agent because they receive

t he maxi mum conm ssi on al | owabl e.

Qpposer does business worldwi de. |t has approximately
3,300 individual RE/MAX offices of which approximately 2,700
are located in the United States and a sal es force nunbering
approxi mately 57,000 of which approximtely 45,000 are
| ocated in the United States. Since 1973 the RE/ MAX nmark
has been used in connection with mllions of honme sales
transactions resulting in approximtely one trillion dollars
in sales in connection with the mark worl dw de.

Qpposer advertises in a variety of manners, including,

print media such as national and | ocal newspapers, direct
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mai | pieces, by way of signs at each of opposer’s real
estate offices, and by way of radio and tel evision
comercials. Opposer also does a significant anount of
advertising through a fleet of nore than 80 hot air ball oons
bearing the REf MAX mark. In addition, opposer’s individual
real estate brokers and sal es agents adverti se under the

RE/ MAX mark. Since 1973 opposer has spent approxi mately
$2.4 billion on worl dwi de advertisenents and pronotions for
services offered under the RE/ MAX mark. B Qpposer control s
the use of the REFMAX mark in that it distributes to its
real estate brokers and sal es agents a manual which outlines
the standards for use of the mark.

The scant information we have about applicant cones
fromthe discovery deposition of applicant’s secretary and
chief financial officer, David P. Bellino. M. Bellino
testified that he is also chief financial officer of a
conpany known as Appliancemax, which services and sells
appliances. According to M. Bellino, around 1977 he
decided to obtain a real estate broker’s license, and in
comng up with a nane for a real estate conpany he was
form ng he deci ded upon REALTYMAX because it is simlar to

Appliancemax. M. Bellino testified that his Appliancemax

3 Al t hough opposer did not break down its advertising and sal es
figures for the United States, we can infer that these figures
are substantial inasnuch as the vast majority of opposer’s
of fices and sal es agents are located in the United States.
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busi ness has grown rapidly such that he has not had an
opportunity to devel op a business plan for the real estate
conpany and that no services have been rendered under the
REALTYMAX mar k

Priority of use is not in issue inasnuch as opposer
introduced a copy of its pleaded registration for the RE/ MAX
mark through the testinony of M. Jesperson, and M.
Jesperson testified that the registration is subsisting and
owned by opposer. See King Candy Co. v Eunice King' s
Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974). The
only issue is whether applicant’s use of REALTYMAX for real
estat e brokerage, managenent and investnent would be |ikely
to cause confusion with opposer’s mark RE/ MAX for rendering
technical aid and assistance to others in the establishnent
and operation of a real estate brokerage agency and real
est at e brokerage services.

Upon consi deration of the pertinent factors set forth
inlInre EI. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563, 567 (CCPA 1973), for determ ni ng whether a
| i keli hood of confusion exists, we agree with opposer that
confusion as to source or sponsorship is likely to occur.

Turning first to the services, applicant does not
di spute that the services in connection with which it
intends to use its mark are identical (real estate

br okerage) and otherwi se related. Thus, if the parties’
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respective services were to be rendered under the sane or
substantially simlar marks, confusion would be likely to
occur.

Turning then to the marks, it is our view that when
considered in their entireties, the marks RE/ MAX and
REALTYMAX are substantially simlar in sound and neani ng.
When spoken, REALTYMAX sounds simlar to RE/MAX because both
share “RE” and “MAX.” (Obviously, the forward slash in
opposer’s RE/MAX mark i s not pronounced when spoken. As to
nmeani ng, opposer’s witness testified that the “RE” in its
mar k connotes real estate and the “MAX” maxi num wth the
overall neaning being “real estate maxinmuns.” Applicant’s
mar k REALTYMAX can be said to have essentially the sane
meani ng, wWith the REALTY portion connoting real estate and
t he MAX portion connoting maxinumEI Al so, while we
recogni ze that the marks differ in appearance, applicant’s
mar k REALTYMAX may wel | be viewed as an extended version of
opposer’s REMAX mark. In finding that the narks are
simlar, we have kept in mnd that consuners often retain
only a general rather than specific recall of marks to which
t hey are exposed.

We note applicant’s argunent that the nmarks are not
simlar because opposer’s mark RE/ MAX, as actually used, is

depicted in the colors blue and red and typed capital
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|l etters, whereas applicant will not present its mark in this
manner. As opposer correctly points out inits reply brief,
because its RE/MAX mark is registered in typed capital

|l etters, opposer is not l[imted to any particul ar
presentation of its mark. Thus, in determning likelihood
of confusion, we nust ook to the term RE/ MAX, w t hout
regard to any particular presentation of the mark.

Anot her factor which is indicative of |ikelihood of
confusion in this case is the denonstrated strength of
opposer’s mark. Al though we need not deci de whether the
RE/ MAX mark is fanmous, as urged by opposer, it is
unquestionably a well-known mark in the field of real estate
br okerage services. (Qpposer has had substantial sal es of
its services under the RE/f MAX mark for a nunber of years,
and it has expended significant outlays for advertising and
pronotion of its mark. The RE/MAX mark is thus well -
recogni zed and, irrespective of whether the mark is fanous,
it is astrong mark which is entitled to a correspondi ngly
broad scope of protection.

Finally, with respect to applicant’s contention that
there is no evidence of any known instances of actual
confusion, this is hardly surprising inasnuch as applicant’s
secretary/chief financial officer testified that applicant

had not begun use of the REALTYMAX mark. In any event, the

“ W judicially notice that The Anerican Heritage Dictionary of
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test under Section 2(d) of the Trademark Act is not actual
confusion but |ikelihood of confusion.

In view of the foregoing, we conclude that purchasers
famliar wth opposer’s real estate brokerage and rel ated
services provided under the mark RE/MAX woul d be likely to
bel i eve, upon encountering applicant’s mark REALTYMAX for
identical and related services, that the services originate
with or were sonehow associated with or sponsored by the
sanme entity.

Deci sion: The opposition is sustained.

P. T. Hairston

C. E Wilters

H R Wendel
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board

the English Language (1976) defines “nmax” as “maxi num”




