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Opi ni on by Rogers, Adm nistrative Trademark Judge:

PC Club ("opposer") has opposed applications of

Primex Technol ogies, Inc. ("applicant”) to register the
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mar ks EMPOVNER and EMPOWER and design, as reproduced

bel ow, each for goods identified, foll ow ng anmendnment, as
"electrical power supplies to provide an in-seat power
supply in transportation vehicles, nanely, aircraft,

aut onobi | es, boats, buses, trains and vans."!

EMPOWER

As grounds for opposition to each application,

The Pl eadi ngs

opposer asserts that it is the owner of Registration No.
2,009, 265 for the mark ENPONER for goods opposer
sunmari zes as "conputers, conputer peripherals and

rel ated products"? that opposer filed its use-based

! Application Serial No. 75/048,425 [for EMPOAER], filed January
25, 1996, and application Serial No. 75/120,520 [for EMPONER and
design], filed June 17, 1996, each based on applicant's

all egation of a bona fide intention to use the mark in commerce.

2 The registration, which issued October 22, 1996, |ists dates
of use of August 12, 1993, for goods identified as "conputers,
conputer printers, video display termnals, keyboards, nodens,
printed circuit boards for computers, floppy discs, nenory

devi ces, nanely, floppy disc drives, optical disc readers,
magneti c tape readers, optical character scanners, conputer data
i nput and storage devices, namely, magnetic and optical nenory
disc drives and tape storage units, xy plotters, computer nouse,
digital pad and pens, conputer operating software and manual s
sold as a unit with the above, and facsinm|le nmachines, in class
9."
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application for registration of its ENPOAER mark on

Sept enber 20, 1993, before the filing date of applicant's
application; that the parties' marks are substantially
simlar; and that applicant's use of its EMPONER mar ks on
or in connection with applicant's goods "is likely to
cause confusion, m stake and deception as to the
affiliation, connection or association of Applicant with
Opposer, and as to the origin, sponsorship, or approval

of Applicant's goods by Opposer.”

Apart fromadmtting that it filed its applications,
applicant has denied the salient allegations of each
notice of opposition. In addition, applicant has
asserted the affirmati ve defenses of |aches and
acqui escence. Neither defense, however, was pursued by
applicant during trial or briefing of these cases. These
defenses, therefore, will not be further considered. The
cases were consolidated by consented notion of the

parties.

The Record

The record includes the pleadings, the files of the
opposed applications, testinmony from each party and
evi dence submtted by notices of reliance from each

party. Specifically, opposer presented, during its case-
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in-chief, the deposition testinmony and associ at ed

exhi bits of Shirley Sheum opposer’'s human
resources/adm ni strative nmanager, and filed by notice of
reliance (i) a certified copy of opposer's pleaded

regi stration, showing status and title, (ii) copies of
advertisements or articles fromcertain printed
publications, (iii) certain of applicant's responses to
opposer's interrogatories, and (iv) certain of
applicant's responses to opposer's requests for

adm ssions. Applicant presented, during its case-in-
chief, the deposition testinony and associ ated exhibits
of Robert G Souza, a California-licensed private

i nvestigator and director of investigations for Patriot
Security & Investigations, and the deposition testinony
and associ ated exhibits of John Wade, director of
strategi c business devel opnment for the electronics

busi ness unit of Prinmex Aerospace Conpany, a subsidiary
of applicant. Applicant also filed a notice of reliance
on (i) copies of third party applications and
registrations, including an affidavit from an i ndi vidual

who made the copies® (ii) excerpts and associ ated

3 Affidavit testinony is not properly made of record by notice
of reliance. However, the affidavit is imuaterial to our
consideration of third party registrations because it was
offered only as an attestation of the accuracy of the copies.
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exhibits fromapplicant's di scovery deposition of Shirley
Sheum (iii) excerpts from applicant's discovery
deposition of Jackson Lan, opposer's president,* (iv)
certain of opposer's responses to interrogatories of
applicant, and (v) copies of opposer's advertisenents in
certain printed publications. For rebuttal, opposer
presented the deposition testinmony of Shirley Sheum
i ncludi ng one exhibit, and the deposition testinmny and
associ ated exhibits of Charles C. Kongkeo, opposer's
i nformati on systens adm ni strator.

Each party filed a main brief and opposer filed a

reply brief. An oral hearing was not requested.

Obj ections to Evidence

Each party, concurrent with the filing of its main
brief, made nunmerous objections to the other's evidence.
I n addition, opposer filed, with its reply brief, a

conbi ned set of suppl enmental objections and notion to

Pl ai n paper copies of third-party registrations may be nade of
record by notice of reliance without need of such an affidavit.
* Neither of the two discovery depositions taken by applicant
was taken during the discovery period, either as originally
schedul ed or as extended by the Board' s order of Cctober 1

1998. Nonet hel ess, opposer apparently did not object to the
taking of the depositions outside the discovery period; and the
parties have treated the depositions as discovery depositions.
Therefore, the excerpts made of record by applicant's notice of
reliance have been considered, but the conplete transcripts have
not been consi dered.
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stri ke those portions of applicant's brief which rely on
the disputed itenms of evidence. Applicant filed a
response to the notion to strike.

Opposer's notion to strike is denied. In addition,
opposer's suppl emental objections to applicant's evidence
have been given no consideration. All the evidence for
whi ch opposer woul d have had objections was in the record
when opposer filed its brief and only the objections mde
and/ or renewed at that tine have been consi dered.

We sustain applicant's objections to the rebuttal
testinony of Charles Kongkeo to the extent that we have
not considered his testinony on problens that may result
froma | aptop user's use of an inproper adapter cord.
This testinmony either is irrelevant, for reasons
di scussed infra at footnote 6, or it is inproper
rebuttal, to the extent it may relate to opposer's
standing.®> We have, however, considered the remaining
portions of this w tness' testinony.

We sustain opposer's objection to applicant's
testimony exhibits 38 and 39, introduced during the

rebuttal testinmony of M. Kongkeo. These exhibits are

°® W note that, even had we considered this testinony it woul d
not have altered our decision, as the evidence does not relate
to the central issue of likelihood of confusion and applicant
has not di sputed opposer's standi ng.
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purported to be cartons for adapters manufactured by two
of applicant's |icensees, but there was no foundation
laid for their introduction.

We overrul e opposer’'s objection to applicant's
i ntroduction of copies of third-party applications for
registration of phonetic equivalents of both involved
mar ks, as filing of plain paper copies of third-party
applications by notice of reliance is perm ssible. W
note, however, that the copies are probative of nothing
nmore than the filing of the applications. d anorene

Products Corp. v. Earl Grissner Co., Inc., 203 USPQ 1090,

1092 n.5 (TTAB 1979).

We overrul e opposer's objection to applicant's
introduction of third-party registrations for phonetic
equi val ents of both involved marks, as filing of plain
paper copies of third-party registrations by notice of
reliance is perm ssible.

I n addition, we overrul e opposer's objections to
copi es of web pages introduced by applicant, show ng use
of empower, enpower and phonetically equivalent ternms in
t he pronotion of various goods and services (primarily
conputer hardware and software) on the Internet.

Applicant properly introduced these copies via the
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testinmony of the wi tness who accessed the pages. See

Racci oppi v. Apogee Inc., 47 USPQd 1368 (TTAB 1998).

Further, all objections not specifically discussed
above are overruled. Each party tendered its objections
in a chart which provides no nore than a few words of
support, often inappropriate in regard to the itemin
question, for each objection, rather than an expl anation
why each obj ection should be sustained. Under the
ci rcunst ances, we have di scussed above only the
obj ections which deal with evidence of inport to our
deci sion and overrule the remai ning objections as

insufficiently supported or inappropriate.

The Parties and Their Busi nesses

Al t hough applicant's identification of goods in its
intent-to-use application enconpasses several types of
transportation vehicles, the evidence establishes that,
at the present time, applicant manufactures and markets a
system for routing power created by aircraft to outlets
at the seats of air travelers. (Wade dep. pp. 10-13.)
The systemis primarily intended to provide passengers a
source of power for their |aptop conputers and has been
touted by at | east one airline in its advertising as an

advant ageous feature enjoyed by passengers of that
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carrier. (ld. pp. 10-11, 20-21.) Manufacturers of

adapter cords used to connect air travelers' |aptop
conputers to applicant's system use applicant's marks, by
license, to tout the utility of their cords. Applicant's
system has been approved for installation on aircraft by
t he Federal Aviation Administration.® (Wade dep. pp. 23-
26.) Applicant markets its systemto airlines and to
manuf acturers of airliner seats, and advertises in trade
publications circulated to airlines, airline seat

manuf acturers and others concerned with airline "cabin

el ectronics" or in-flight entertainment. (1d. pp. 37,
41-50.) Applicant also pronmptes its goods at trade shows
attended by individuals in these industries. (1d. pp.
50-51.) The average cost of installing applicant's
systemon an airliner is between one and two mllion

doll ars and, typically, sales are negotiated over weeks

® Opposer, at trial, introduced evidence intended to establish
that, if applicant's systemis used by | aptop owners who have
defective batteries, or who enploy the wong adapter cord to
connect to the system damage nay result to the laptop or its
batteries. The purported safety of applicant's goods is not an
i ssue properly before the Board in an opposition proceedi ng.

Nor did opposer plead in its notices of opposition that
applicant's mark is not in lawful use in commerce. QOpposer does
not argue that any such issue has been tried by consent of the
parties, so that we should consider the notices of opposition to
be anmended pursuant to Fed. R Cv. P. 15(b). W hasten to add
that, even if opposer were to make such a notion, we woul d not
consi der the evidence presented to have enconpassed trial of the
i ssue of whether applicant's mark is in |lawmful use in comerce,
either by applicant or its |licensees.
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or nmonths, for outfitting of nultiple aircraft. (ld. pp.
38-40.)

Opposer is a manufacturer, whol esaler and retailer
of conputers, conputer parts and conputer peripherals
under the ENPOVER trademark. (Sheum dep. p. 15.)

Opposer al so sells at whol esale and retail conputer
products from other manufacturers under those

manuf acturers' marks. Opposer manufactures | aptop’
conputers, identified by the ENPONER mark, for purchasers
who specify particular requirenments. (Sheum di scovery
dep. pp. 33-34; Sheum dep. p. 36.) Opposer operates
retail stores in southern California, Arizona and Nevada.
(Sheum dep. p. 10.) Opposer's ENPOVNER mark is used to
identify opposer’'s house-brand |line of conmputers and
conputer products, including | aptop accessories as
batteries, battery chargers, AC adapter cords, and car
adapter cords.® The record is unclear about the extent

and nature of the use of the ENPOVER nark in connection

" Though testinmony and exhibits alternately refer to | aptop and
not ebook conputers, it is clear the ternms have been used
synonynously, and we adopt the term"laptop” to refer to both.

8 AC adapters have plugs with prongs and are used to connect

| aptops to electrical outlets in homes or businesses. Car
adapters have cigarette lighter style plugs and are used to
connect |l aptops to cigarette lighter style outlets in

aut onobi |l es or other |ocations where such outlets are avail abl e.

10
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with | aptop accessories.® Opposer has designated ENPONER
brand | aptop conmputers as such by running screensavers
featuring the mark on the nonitors of ENPOWER | apt ops on
display in its stores. (ld. pp. 48-51.) Finally, the
mark is used on the invoices (receipts) for |aptops and
accessories when they are sold. (l1d. pp. 52-53.) Here,
again, the record is unclear in regard to the consistency
of this practice. Opposer does not sell AC or car

adapter cords except for use with its house-brand ENPOVER
| aptop conputers. (Kongkeo rebuttal dep. pp. 33-34.)

The following tables list the sales of opposer's ENPONAER-

® Shirley Sheum s testinony regarding the regularity of
opposer's use of its mark on or in connection with | aptop
accessories is inconsistent. Moreover, the record reveals that
opposer does not always use its mark on or in connection with

| apt op accessori es.

Ms. Sheumtestified that opposer used the "ENPOAER | ogo" which
features a stylized letter Nonly during the last six nonths of
1998 for | aptop conputers and accessories, but that the ENPONER
word mark has been used since June 1996 for |aptops and, at
| east by later that year, on boxes for |aptop accessories.

Later in the same deposition, however, during re-direct

exam nation, she testified that opposer has nerely "a spoken
policy, a verbal one" regarding use of the ENPOAER | abel on
ENPONER products and that it had been in effect only "between a
year and a year and a half" as of Decenber 29, 1998. Moreover,
she testified that "[v]arious people who work in the warehouse"
affix these | abels and there is no particular individua
designated to do so.

Al so, during her deposition, Ms. Sheumidentified an invoice
and certain ENPOAER products that did not have the mark on them
(i ncluding an adapter powering opposer's attorney's |aptop
during the deposition). Simlarly, applicant's w tness Robert
Souza testified about his direct purchase of ENPOAER products
whi ch did not bear the mark (though the invoice he received did
have the mark).

11
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branded | aptops and | aptop accessories.?

0

(Sheum dep. pp.

72-75; exh. 10.)

Lapt op 1996 1997 1998 Total s
sal es

Lapt op 1, 255 2, 800 2,414 6, 469
units sold

Lapt op $2.6 $6. 1 $5.0 $13.7
sales value |mllion mllion mllion mllion
Lapt op 1996 1997 1998 Total s
accessories

sal es?

Batteries $151, 000. $301, 000. $271, 000. $723, 000.
Adapt er s $36, 000. $125, 000. $116, 000. $277, 000.
Battery

Char gers $24, 000. $2, 000. $13, 000. $39, 000.

VWhile the record is | ess cl ear

expendi tures on adverti sing of

in regard to opposer's

its ENPONER- br anded

| apt ops and | aptop accessories,’ it is clear that opposer

10 Figures in each table for 1998 run only through the third

week i n Novenber.

(Sheum dep. pp. 73-74.)

1 There is no testinony as to units of batteries, adapters or
chargers sold or a breakdown of adapter sal es between AC and car

adapt ers.

12 The testinmony of Shirley Sheum during opposer's case in chief
in regard to advertising was scarcely nore than a guess as to
t he percentage of al

rel at ed conpani es,
Testinmony during rebuttal
There is no apportionnent between all

products.
vague.

adverti si ng expenses,
attri butable to pronotion of ENPONER- br anded
was cl earer

of opposer and two

but still
ENPOVER- br anded

products and opposer's ENPOAER | apt ops and | aptop accessori es.

12
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spent at | east several hundred thousand dollars during
each of the years 1996 through 1998 and that the

expendi tures have increased fromyear to year.

Anal ysi s

As noted above, opposer has made of record a
certified copy of its pleaded registration for its
ENPOVNER mar k, which establishes that the registration is
subsi sting and owned by opposer. In view thereof, there

is no issue of priority with respect to this mark. See

King Candy Co. v. Eunice King's Kitchen, Inc., 496 F.2d

1400, 182 USPQ 108, 110 (CCPA 1974). That is, opposer,
as the owner of a subsisting registration of its nmark,
woul d be entitled to prevail herein, if there is a
i kel i hood of confusion, even if opposer were a
subsequent user.'® See Section 2(d) of the Trademark Act
of 1946, 15 U.S.C. §1052(d).

Turning then to the central issue in these

proceedi ngs, our determ nation of |ikelihood of confusion

13 W note that applicant, in a footnote in its brief, asserts

t hat opposer does not claimuse of its ENPOAER mark on | aptop
adapters until "in or about md-1998" and that any trademark use
of applicant's mark by its |icensees on adapters would be prior
to opposer's use. The argunent, however, is purely theoretical,
in that applicant denies that its |licensees use the EMPOAER mar k
"in a trademark sense." Moreover, applicant did not plead or,

at trial, attenpt to prove priority.

13
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under Section 2(d) nust be based on an anal ysis of al
the du Pont factors which are rel evant under the present
circunstances and for which there is evidence of record.

Inre E. I. du Pont de Nenpurs & Co., 476 F.2d 1357, 177

USPQ 563, 567 (CCPA 1973). In any likelihood of confusion
anal ysis, two key considerations are the simlarity or
dissimlarity of the goods and the simlarity or

dissimlarity of the marks. Federated Foods, Inc. .

Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29

(CCPA 1976); In re Azteca Restaurant Enterprises Inc., 50

UsP@Q2d 1209, 1210 (TTAB 1999).

First, we consider the simlarity or dissimlarity
of the marks. We note that opposer's ENPOVWER nmark and
applicant's EMPOAER word mark, in serial no. 75/048, 425,
are nearly identical in sound and appearance.

Applicant argues that the one letter difference
bet ween these marks is significant. W disagree.
Applicant also argues that opposer always displays its
mark with a stylized letter N The record clearly
reveal s otherw se. Moreover, opposer's mark is
registered in typed formand neither the nethod of
opposer's actual use nor our analysis can be restricted
to consideration only of opposer's mark with a stylized

letter N. See Squirtco v. Tomy Corporation, 216 USPQ

14



Qpposition No. 108,862 and No. 109, 796

937, 939 (Fed. Cir. 1983). Simlarly, applicant argues
that its word mark is always used in a stylized form
wherein the letters E and P are presented in larger form
Agai n, applicant seeks registration of its word mark in
typed formand we nust consider all possible displays of
the mark, not just the display applicant clainms is the
only one in use. Id.

Consi deri ng opposer's ENPOVNER word mark and
applicant's EMPOAER and design mark, in serial no.
75/ 120,520, applicant's argunent that opposer always
presents its mark with a stylized letter N remains
unavai l i ng, as expl ai ned above. Moreover, because
opposer's mark is registered in typed form and can be
presented in a variety of displays, the mark very well
could be presented in the same formas the word portion
of applicant's conposite EMPONER and design mark, i.e.
with a |larger E and P.

In addition, we note that words tend to dom nate in
conposite marks and are often accorded greater weight.

See Kabushi ki Kai sha Hattori Tokeiten v. Scuotto, 228

USPQ 461, 462 (TTAB 1985); see also G ant Food, Inc. v.

Nation's Food Service, Inc., 710 F.2d 1565, 218 USPQ 390

(Fed. Cir. 1983). The word portion of applicant's

conposite mark clearly predom nates in this case, because

15
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t he design el enent, showi ng a "plugged-in" laptop, is
suggestive of the nature of applicant's power supply
system Thus, the substantially simlar sound and
appearance of opposer's mark and the word portion of
applicant's conposite word and design mark, in our view,
out wei ghs the significance of applicant's design el enent.
In regard to the connotations of the marks,
appl i cant contends that EMPOWNER has a dictionary
definition while opposer's mark does not and, therefore,
the connotations are different. W do not dispute that
"enpower" has a meaning in the English | anguage®, but we
are not persuaded that general consuners would note the
di stinction between the words ENPOAER and EMPOVER. The

mai n part of both marks is the root word "power." The

prefixes "en" and "enl' sound simlar since the letters n
and m are pronounced simlarly. To the extent consuners
attribute a particular connotation to opposer's mark, we

believe many will perceive it as a phonetic variant of,

4 empower v.t. 1. to give power or authority to; authorize. 2.

to enable or permt. 434 The Random House Col | ege Dictionary

(Rev. ed. 1982). Dictionary definitions are fit subjects for

judicial notice. See University of Notre Dane du Lac v. J.C.

Gournmet Food I nports Co., 213 USPQ 594 (TTAB 1982), aff'd, 703
F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983).

16
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and attribute to it the sane neaning as, the word
"enpower . "

In regard to the strength of the marks, applicant
has made of record copies of third-party registrations
for phonetic equivalents of both marks, and copies of web
pages fromthe Internet which show use of enpower,
enpower or phonetic equivalents. The registrations are
not evidence that those marks are in use; nor are the
copi es of web pages probative on the issue of consuners'’
exposure to the marks therein and ability to distinguish
bet ween them Nonet hel ess, the registrations and web
pages are probative of the fact that power-variant marks
in general, and phonetic equivalents of both opposer's
and applicant's marks in particular, have "appealed to
others as a trademark elenent” in the field of conmputer
har dware and software and el ectrical power systens, and

t hat such marks may not be particularly distinctive in

these fields. See Bost Bakery, Inc. v. Rol and

| ndustries, Inc., 216 USPQ 799, 801 n.6 (TTAB 1982).

Thus, we conclude, in regard to the marks, that they

are simlar in sound, appearance and connotation, but

1 We note, in this regard, that opposer's president, Jackson
Lan, testified that he chose the ENPOAER nmark because it had a
connotation remarkably simlar to the definition of "enpower."
(Lan di scovery dep. p. 49.)

17
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that they are not strong and the scope of protection to
whi ch opposer's mark is entitled is, therefore, limted.

We consi der next, the rel atedness of the goods. The
record is clear that the goods are not conpetitive.
Moreover, there is no evidence that a manufacturer
whol esal er and retailer of computers and conputer
products would expand into the field of manufacturing
power supply systens for transportation vehicles. The
only relationship between the parties' goods is that
users of |aptop conputers, using an appropriate adapter
cord, can power their conputers by tapping into
applicant's power supply system

Next, we consider the related questions of channels
of trade and cl asses of purchasers for the respective
goods. We note that neither opposer's registration nor
applicant's application contains restrictions as to
channel s of trade or classes of purchasers and we nust,
therefore, consider all normal channels of trade and
cl asses of purchasers for the respective goods.

Opposer's goods, which based on the identification
in its pleaded registration include |aptop conputers, may
be sold at wholesale or retail and to average consuners.
Opposer's testinmony, as to its sales of |aptops and the

val ue of the units sold, reveals the average cost per

18
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| aptop is approximtely $2100. While these are not
i nexpensive itenms, neither party argues that the
purchasers of such itens do not enconpass all consuners.

I n considering applicant's goods, we note that it is
wel | established that we nust consider the goods as they

are identified in its involved application. See Octocom

Systens Inc. v. Houston Conputers Services Inc., 918 F.2d

937, 16 USPR2d 1783 (Fed. Cir. 1990); Canadi an | nperi al

Bank of Commerce, National Association v. Wl ls Fargo

Bank, 1 USPQ2d 1813 (Fed. Cir. 1987). Accordingly,

t hough the evidence reveals that applicant's power supply
systens are presently sold al nbst exclusively in the
airline industry, the application is based on a bona fide
intention to use the mark for all the identified goods,
i.e., for use in autonobiles, vans and boats, anong other
transportation vehicles. Therefore, applicant's argunent
that its goods are sold only to purchasers for airlines
and airline seat manufacturers is unpersuasive. Even so,
we find applicant's systemis not the type of itemthat
typically would be sold at retail. Though it m ght be
incorporated in a car, van or boat bought by a general
consunmer, the systemitself is likely to be bought by the
manuf acturers or deal ers of one of these vehicles for

installation. Finally, even if we were to consider

19
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applicant's system as one whi ch would be avail abl e at
retail to a do-it-yourselfer for afternmarket
installation, it is unlikely the system would be sold in
retail outlets that sell conmputers and conputer-related
goods, as it is a power supply that would be sold in
outlets for autonotive or boating accessories.

As the record reveals, the availability of
applicant's power supply systemon airliners has been
touted to the general public by Delta Airlines as an
incentive to fly on Delta. Moreover, the | aptop adapter
cords manufactured by applicant's |icensees are nmarketed
to | aptop owners who may be planning to travel with their
conput ers.

Taking into account all these circunstances, there
is an overlap in the classes of purchasers for opposer's
goods and users of applicant's power supply system W
do not, however, find nore than a theoretical possibility
that applicant's goods woul d be purchased by general
consuners at retail

Next we consider the care that woul d be exercised by
purchasers. The purchase of a | aptop conputer or, for

that matter, even the purchase of a far |ess expensive

20
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adapter cord' that would allow such a conputer to be used
with applicant's system is a purchase nade with sone
degree of care. Apart fromthe cost of the | aptop
itself, opposer's advertising reveals that the
prospective purchaser of a | aptop conputer nust make
numer ous choi ces regardi ng processor power, anount of
menory, size of display, type of battery, etc. Likew se,
t he purchase of a car adapter cord, or an EMPONER-
conpati bl e adapter cord, requires the purchaser to sel ect
the proper cord for the particular [aptop brand and
model . Opposer, for exanple, only sells adapters for its
own conputers and encourages prospective purchasers to
bring their |aptops into opposer's stores to ensure that
the proper match is nade between cord and conputer
(Kongkeo rebuttal dep. pp. 33-34.) Applicant's goods,
which the record reveals are expensive and, as we have

al ready di scussed above, are nuch nore likely to be
bought by vehicle manufacturers or dealers, also would be
purchased with a good deal of care. Even if we consider
the possibility of a do-it-yourselfer purchasing
applicant's power supply system for afternmarket

installation on a personal vehicle such as an autonobile

1 The record reveals that car (i.e., cigarette lighter style)
adapter cords may retail for under $50 and applicant's
i censee's adapters may retail for $100 or |ess.
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or boat, due to the expense of the product, such a
consunmer would be likely to act with care.

Thus, we conclude that the parties' respective goods
are likely to be purchased with care.' Qur determ nation
of this du Pont factor mlitates against finding a
i kel i hood of confusion.

There is no evidence of actual confusion of any
type. This, however, is not surprising, in view of the
rather brief period of contenporaneous use of the
parties' marks and the non-conpetitive nature of the
goods. Thus, this factor is not probative in this case.

It is long-settled that our obligation is to
determ ne whether there is a |likelihood of confusion, not
whet her there is a nmere theoretical possibility that
soneone m ght be confused based on contenporaneous use of

the respective marks. See Wtco Chenical Co. v.

Whitfield Chemical Co., 164 USPQ 43, 44-45 (CCPA 1969);

7 W are not persuaded otherw se by opposer's argunent that
applicant's |licensees nmarket EMPONER- br anded adapters which

m ght m stakenly be perceived by consuners as adapters for
opposer's ENPONAER brand | aptops. |n essence, opposer argues
that consuners will see EMPONER as indicating the conputer with
which the cord is conpatible, and m stakenly read it as ENPOAER
We di sagree. The adapter advertisenents by applicant's

i censees show the EMPONER mar ks used to indicate conmpatibility
with applicant's system At worst, a prospective cord purchaser
m ght perceive EMPOAER as a brand name for the cord, because the
manuf act urer woul d have to separately list the conmputer with

whi ch the cord woul d be conpati bl e.
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Phoeni x Closures Inc. v. Yen Shaing Corp., Ltd., 9 USPQ2d

1891, 1894 (TTAB 1988).

Havi ng considered the entirety of the record and the
parties' argunents based thereon, we conclude that any
possibility of confusion in these cases is de m ninus.

Deci sion: The oppositions are di sm ssed.

G. D. Hohein

C. E. Walters

G F. Rogers

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board
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