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Qpi ni on by Holtzman, Adm nistrative Trademark Judge:

An application has been filed by Unimation, Inc. to register
the mark ULTRASERT for a "plastic wel dable fast ener. "L

Regi strati on has been opposed by Emhart Industries, Inc.
under Section 2(d) of the Trademark Act. As its ground for
opposi tion, opposer asserts priority and |ikelihood of confusion

under Section 2(d) of the Trademark Act, contending that

! Application Serial No. 74/641,277 filed March 2, 1995 alleging a bona
fide intention to use the mark i n conmerce.
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applicant's mark when applied to applicant's goods so resenbl es
opposer's previously used mark ULTRASERT for "netal inserts or
fasteners used for affixing plastic conponents to one another™
as to be likely to cause confusion. Qpposer has alleged that no
use was made of applicant's mark "prior to March 12, 1995" and

t hat opposer used its mark prior to "applicant's first actual or
constructive use of" the mark.

Applicant, in its answer, denies the salient allegations in
the notice of opposition.

The record includes the pleadings; the file of the involved
application; opposer's notice of reliance on evidence including
applicant's discovery responses; and the testinony wth exhibits
of Gregory AL Wnd, opposer's Director of Mrketing and
Devel opnment. Applicant did not take testinony or offer any other
evidence. Only opposer filed a brief. An oral hearing was not
request ed.

Qpposer clainms, and the evidence shows, that its mark
ULTRASERT is used on netallic threaded insert fasteners.
Qpposer's product catal ogs, as identified and described by M.

W nd, conbined with evidence of product sal es under the ULTRASERT
mar k, denonstrates that opposer and its predecessors have
continuously used ULTRASERT to identify these products since at

| east as early as 1982. In any event, opposer has denonstrated
use of its mark well prior to the March 2, 1995 filing date of

applicant's application, which, in view of the absence of other
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evidence, is the earliest date on which applicant is entitled to
rely.

W turn then to a consideration of |ikelihood of confusion.
Qur determ nation under Section 2(d) is based on an anal ysis of
all of the probative facts in evidence that are relevant to the
factors bearing on the Iikelihood of confusion issue, including
the simlarity of the marks and the simlarity of the goods. In
re E.l. du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ 563
(CCPA 1973). The factors deened pertinent in this proceeding are
di scussed bel ow.

The parties' ULTRASERT marks are identical. Were the marks
are identical, it is only necessary that there be a viable
rel ati onship between the goods or services in order to support a
hol di ng of |ikelihood of confusion. 1In re Concordia
I nternational Forwarding Corp., 222 USPQ 355, 356 (TTAB 1983).
However, in this case, the evidence shows that the respective
goods are directly conpetitive.

Opposer's goods are netallic threaded insert fasteners, that
is, threaded seats for screws. These insert fasteners are
designed to be installed into weak materials, primarily plastic,
binding to the plastic through ultrasonic heating, and providing
a strong, reliable thread in such nmaterials, to enable the
assenbly and di sassenbly of plastic products and equi prent. (Wnd
test. p.11). As described by M. Wnd, these products would be

used, for exanple, in the autonotive field where they may be set
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in side viewmrrors, and in the conmputer industry to hold in
circuitry and other hardware conponents in |aptops and PC s.

They coul d al so be used in nedical, garden and | awmn equi pnent,

el ectroni cs, tel ecommunications, including phone equipnent, or in
any application, whether in consunmer or commercial products, that
has a requirenent for a threaded insert in plastic.

M. Wnd testified that applicant's fasteners are
essentially the same as those of opposer, differing only in their
conposition. Although opposer's fasteners are netallic brass and
applicant's are nade of plastic,IZI according to M. Wnd, the
respective products are functionally equivalent. As can be seen
fromapplicant's product catal og, and as explained by M. Wnd,
applicant's products, |ike opposer's, are designed to be used
with plastic conponents and assenbly to provide a strong thread
in plastic materials, nolded into plastic with the sane
(ultrasonic) technol ogy, and used for the sanme applications, and
perhaps even in the very sanme products.

In view of the directly conpetitive nature of the parties

goods, the channels of trade and cl asses of purchasers for the

2 M. Wnd indicates that the advantages of plastic over metal are its
slightly lower cost and its "recyclability" within an application.
(Wnd test. p.71). In fact, M. Wnd states that opposer has expl ored
the possibility of expanding its brass fastener line to include plastic
al ternatives.
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respective goods are deened to be the sane.EI Furt her nor e,
applicant's goods, as identified, are not restricted as to
channel s of trade or classes of purchasers. See Canadi an

| nperial Bank v. Wells Fargo, 811 F.2d 1490, 1 USPQR2d 1813 (Fed.
Cr. 1987).

Qpposer has established that applicant's mark ULTRASERT f or
pl astic wel dable fasteners is likely to cause confusion with
opposer's identical mark for conpetitive goods.m

Deci sion: The opposition is sustained and registration to

applicant is refused.

3 Opposer markets its products to design engi neers who specify it for a
particul ar application. The products are sold primarily to "the
injection nolding facilities who have requests fromoriginal equi prment
manuf acturers.” (Wnd test. p.39). W note that in response to
opposer's interrogatories, applicant describes its classes of custoners
in part as "fabricators of products...and assenblers of products wth
speci alize[d] fastening needs."

4 W note opposer's apparent request that the Board infer applicant's
"intent to confuse"” and "guilty heart"” in adopting the mark based on
applicant's "failure to defend its case with any testinony or other

evi dence" and its prior know edge of opposer's mark. The evidence does
not support such an inference. Qpposer, as plaintiff in this
proceedi ng, bears the burden of going forward with sufficient proof of
its material allegations. Opposer has not met its burden respect to
this allegation. Mere knowl edge of the existence of a prior user's
mar k does not, by itself, constitute bad faith. See Action Tenporary
Services Inc. v. Labor Force Inc., 870 F.2d 1563, 10 USPQd 1307 ( Fed.
Cir. 1989). Establishing bad faith requires a showi ng that applicant
intentionally sought to trade on opposer's good will or reputation

See Big Blue Products Inc. v. International Business Machi nes Corp., 19
UsPQ2d 1072 (TTAB 1991).



