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Carol A Spils, Trademark Exami ning Attorney, Law Ofice
101 (Jerry Price, Managi ng Attorney)

Bef ore Seeher man, Hanak and Hairston, Adm nistrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

ABI Fi shing Conmpany, Ltd. has appealed fromthe
refusal of the Trademark Exam ning Attorney to register
LEOS OMWN as a trademark for "food products, nanely,

nl

seaf ood. Regi strati on has been refused pursuant to

Section 2(d) of the Trademark Act, 15 U. S.C. 1052(d), on
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the ground that applicant’s mark so resenbles the foll ow ng
marks, all owned by the sane registrant, that if used on
applicant’s identified goods it would be likely to cause

confusion or m stake or to decei ve.

Packaged chopped ham
packaged chopped beef
and packaged chopped
turkey, and bottled neat
fl avored spreads?

chi cken, turkey, ham
and ot her neats?®

packaged chopped ham
packaged chopped beef
and packaged chopped
turkey and bottl ed neat
fl avored spreads®

! Application Serial No. 75/234,823, filed February 3, 1997,
based on an asserted bona fide intention to use the mark in
conmer ce

2 Registration No. 744,162, issued January 22, 1963; Section 8
affidavit accepted; renewed. The drawing is lined for the color
red, but no claimto color is nade.

® Registration No. 949,900, issued January 2, 1973; Section 8
af fidavit accepted; Section 15 affidavit received; renewed. The
drawing is lined for the colors yellow and red but no claimto
col or is mmde.

* Registration No. 745,926, issued February 26, 1963; Section 8
affidavit accepted; renewed. The drawing is lined for the colors
red and yel | ow.
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Bot h applicant and the Exam ning Attorney have filed
briefs; an oral hearing was not requested.

Qur determ nati on under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
rel evant to the factors bearing on the issue of I|ikelihood
of confusion. In re E.l. du Pont de Nenours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973). Two key
considerations are the simlarities between the marks and
the simlarities between the goods. Federated Food, Inc.
v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29
( CCPA 1976) .

Turning first to a consideration of the goods, the
Exam ning Attorney has nmade of record several third-party
regi strations which show that a single entity has
regi stered the identical mark for the goods identified in
applicant’s application and the cited registrations. For
exanple, United Gocers, Inc. registered TEAM WORK f or
meat, seafoods, poultry and sausage;® Quantum Foods, Inc.
has regi stered BUTCHER S FI NEST for processed neats,

6

poultry and seafood sold in portions;® and Sysco Corporation

®> Registration No. 2,073, 622.

® Registration No. 2,113, 362.
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has regi stered HOT THANGS for neats, nanely, beef, pork,
poul try, seafood.’ Although third-party registrations are
not evi dence that the marks shown therein are in conmerci al
use, or that the public is famliar with them third-party
regi strations which individually cover a nunber of
different itenms and which are based on use in comrerce may
have sone probative value to the extent that they serve to
suggest that the |listed goods and/or services are of a type
whi ch nay emanate froma single source. In re Albert
Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

In addition to the third-party registrations the
Exam ning Attorney has made of record a page from a bookl et
fromGeo. A Hornel & Co. called "The Casual Cuisine" which
features two recipes, one for "Fruity Chicken Pita" which
lists, as an ingredient, cans of HORMEL Chunk Chicken, and
anot her for "Seafood Sal ad" which lists, as an ingredient,
cans of HORMEL Chunk Skinless & Bonel ess Pink Sal non.
These recipes would indicate to readers of themthat a
si ngl e conpany produces both canned chi cken and canned
sal nron. The Exam ning Attorney has also submtted
advertisenments featuring both seafood itens and neat itens.

Al t hough there are obvious differences between the

meat products identified in the registrations and seafood,

" Registration No. 1,967, 267.
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It i1s not necessary that the goods of the parties be
simlar or conpetitive, or even that they nove in the sane
channel s of trade to support a holding of Iikelihood of
confusion. It is sufficient that the respective goods of
the parties are related in sone manner, and/or that the
conditions and activities surrounding the marketing of the
goods are such that they would or could be encountered by
t he same person under circunstances that coul d, because of
the simlarity of the marks, give rise to the m staken
belief that they originate fromthe sane producer. 1In re
I nternational Tel ephone & Tel egraph Corp., 197 USPQ 910,
911 (TTAB 1978).

In view of the Exam ning Attorney’s evidence that neat
products and seafood can emanate fromthe sane producer, be
sol d under the sane mark, and be advertised together, we
find that the Ofice has established the necessary
rel ati onshi p between the goods, such that the use of
simlar marks on themis |likely to cause confusion.

Applicant asserts that its product is a high-quality,
speci al | y- prepared, expensive and heal t hful sal non product,
and argues that consuners are unlikely to assune that a
conpany that offers "a healthful and specially-prepared
gour net seafood product would al so offer packaged,

preserved neats.



Ser. No. 75/234, 823

The difficulty with applicant’s position is that its
goods are not identified as a "high-quality, specially-
prepared, expensive and heal t hful sal non product." Rather,
applicant has identified its goods as "food products,
nanely, seafood.” It is a well-established principle that
t he question of |ikelihood of confusion nust be determ ned
on the basis of the identification of goods set forth in
the subject application and the cited registration. 1Inre
W1 liam Hodges & Co., Inc., 190 USPQ 47 (TTAB 1976).
Because there is no limtation on the seafood identified in
the application that would restrict it to the special,
gournet salnon referred to in applicant’s brief, we nust
deem applicant’s goods to include canned as well as fresh
seaf ood of all types, including inexpensive, non-gourmnet
products. W also note that the cited registrations are
not just for "chopped ham and packaged chopped beef and
packaged chopped turkey." The registration for LEO S
GOURMET CUT is for chicken, turkey, ham and ot her neats.
This identification would include fresh neats, and woul d
enconpass expensive as well as inexpensive cuts of neat.

Mor eover, applicant’s and regi strant’s goods, as
identified, can be sold in the same channels of trade to

the same class of consuners, nanely, the general public.
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Turning then to a consideration of the marks, we find
that LEOS OMN is confusingly simlar to the registered
mar ks LEO S and design and LEO S GOURMET CUT and desi gn
Al t hough marks nust be conpared in their entireties, there
IS nothing inproper in stating that, for rational reasons,
nore or | ess weight has been given to a particular feature
of a mark. Inre In re National Data Corp., 753 F.2d 1056,
224 USPQ 749 (Fed. Gir. 1985). 1In this case, while there
are mnor differences between LEO S OMN and the registered
mar ks, these differences are not sufficient to distinguish
them Specifically the design feature in the registered
mar ks woul d be perceived as nerely a sinple background for
the word mark, while the descriptive and discl ai ned words
"gournet cut" have no source-indicating quality. Because
of the prom nent display of the word LEO s, and the fact
that the registrant’s goods would be called for by this
nane, it is this word which is the dom nant part of these
mar ks.

As for applicant’s mark, although it includes the word
OM as well as the word LEO S, the effect of this
additional word is to indicate that this is a product
produced by LEO. Applicant itself argues that the
I nclusion of the word OMN suggests that the LEO S OMN

product is Leo’s Own personal, specialty product. In our
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view the commercial inpressions of all three marks are the
sane, that is, that the products sold under the marks LEO S
OM, LEO S and LEO S GOURMET CUTS all emanate from "Leo."
We woul d al so point out that since applicant’s mark is
depicted as a typed drawing, a registration for this mark
woul d enconpass use of the mark in the script formshown in
the cited registrations.

As noted previously, the purchasers of applicant’s and
the registrant’s goods nust be deened to be the public at
| arge, and not the heal th-conscious gournets applicant has
described as the consuners of its goods. Such consuners
are not likely to make a detailed analysis of the marks.
Rat her, they are likely to assunme that LEO S OAN, used on
seafood, is a variant of the registrant’s LEOS and LEO S
GOURMET CUT nar ks.

Finally, we find that the third cited registration
for the design of a lion wearing a chef’s hat, with the
word LEO on the hat, creates a sufficiently different
comercial inpression fromLEO S O, that confusion is not
li kely.

Decision: The refusal of registration is affirnmed
with respect to Registrations Nos. 744,162 for LEO S and

design and 949,900 for LEO S GOURMET CUT and design, and
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reversed with respect to Registration No. 745,926 for LEO s

with |ion design

E. J. Seeher man

E. W Hanak

P. T. Hairston
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board



Ser. No. 75/234, 823

ay well be packages of eitherfresh chopped neat, or frozen
will not assune its seafood product, which it describes as
a sal non product that is snoked and packaged through a
speci al process, is distinct from packaged neat products,

and that fish is entirely different from neat

Applicant argues that "fish is entirely different from
meat and the two cannot be considered confusingly simlar
products.” Brief, p. 5. Applicant also asserts that its
product is a high-quality, specially-prepared and healt hf ul
sal non product, and that consunmers are unlikely to assune
that a conpany that offers "a healthful and specially-
prepared gournet seafood product would al so of fer packaged,
preserved neats.

There are several problens with applicant’s position.
First, although applicant describes its product as a sal non
product that is snoked and packaged through a speci al
process, in its application its goods are identified as
"food products, nanely, seafood.” It is a well-established
principle that the question of |ikelihood of confusion nust
be determ ned on the basis of the identification of goods
set forth in the subject application and the cited

regsitration. In re WIIliam Hodges & Co., Inc., 190 USPQ

10
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47 (TTAB 1976). Because there is no limtation on the
seafood identified in the application that would restrict
it to the special, gournet salnon referred to in its brief,
we must deem applicant’s goods to include canned as well as
fresh seafood of all types, including inexpensive, non-
gournet products. Further, the cited registrations are not
just for "chopped ham and packaged chopped beef and
packaged chopped turkey. The registration for LEO S
GOURMET CUT is for chicken, turkey, ham and ot her neats.
This identification would include fresh neats, and woul d
enconpass expensive as well as inexpensive cuts of neat.
Nor can we assunme, as applicant asserts, that the products
listed in the other registrations would include
preservatives. The fact that registrant’s goods are
identified as packaged chopped beef, turkey and ham does
not require that they have preservatives. Fresh or frozen
chopped neat does not necessarily require preservatives.
The evi dence submitted by the Exam ni ng Attorney
anply denonstrates that seafood and various neats may be
produced by the sane conpany, and sold by that conpany
under a single mark. Such goods nay al so be adverti sed

t oget her.

may wel | be packages of eitherfresh chopped neat, or frozen

11



Ser. No. 75/234, 823

wi Il not assune its seafood product, which it describes as
a sal non product that is snoked and packaged through a
speci al process, is distinct from packaged neat products,

and that fish is entirely different from neat
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