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Before Simms, Seehernman and Wendel, Administrative
Trademar k Judges.

pi ni on by Seeherman, Adm nistrative Tradenmark Judge:

Mahari shi Ayur-Ved Products International, Inc. has
appeal ed the refusal of the Trademark Exam ning Attorney to
regi ster on the Suppl enental Regi ster HEALTHY HAIR & NAILS
for "herbal dietary supplenent.” The application was
originally filed on Septenber 3, 1996 on the Principal

Regi ster, claimng dates of first use of May 1996. Wen
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the Exam ning Attorney nade final refusals to register the
mar k pursuant to Section 2(d) and 2(e)(1) of the Trademark
Act, the latter ground for the reason that the mark is
nerely descriptive of the identified goods, applicant
anended its application to the Supplenental Register on
April 13, 1998. This anmendnent was accepted by the
Exam ni ng Attorney, who thereupon wthdrew the refusal
based on Section 2(e)(1). Accordingly, the only ground for
refusal which is the subject of this appeal is Section
2(d). It is the Exam ning Attorney’s position that
applicant’s nmark so resenbles the nmark HEALTHY HAIR, as
depi cted bel ow, regi stered on the Suppl enental Register for

vitanins and food suppl enents,?!

as to be likely to cause
confusion or mstake or to deceive. The registration

i ndi cates that the words HEALTHY HAI R have been di scl ai ned.

Appl i cant and the Exam ning Attorney have filed

briefs; an oral hearing was not requested.

! Registration No. 1,316,295, issued January 22, 1985, parti al
Section 8 affidavit accepted. The registration originally

i ncl uded goods in Cass 3, nanely, hair shanpoos and liquid hair
conditioners, but this class was cancelled for failure to file a
Section 8 affidavit with respect to the goods in that class.
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W affirmthe refusal.

In determ ning the issue of |ikelihood of confusion,
we nust consider all relevant du Pont? factors. Turning
first to the goods, we find that herbal dietary suppl enents
are at the very least highly simlar to vitam ns and food
suppl enments, if not enconpassed within the category of food
suppl ements. In this connection, we note that the Iist of
I ngredi ents of applicant’s product, as shown in the
speci nens, include licorice, basil and winter cherry.

Further, the third-party registrations nmade of record
by the Exam ning Attorney show that entities have
regi stered their marks for both vitam ns and nutritional
dietary supplenents;® nutritional and dietary suppl enents of

vi tam ns and herbs:*

and vitam n and nutritional supplenents
for the hair.®> Third-party registrations which individually
cover a nunber of different itens serve to suggest that the
| i sted goods and/or services are of a type which may
emanate froma single source. In re Al bert Trostel & Sons
Co., 29 USPQ2d 1783 (TTAB 1993).

Because applicant’s identified goods and the goods of

the cited registration are so closely related, if not, in

2 Inre EI. du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).

® Registration NO 1,697, 329.

* Registration No. 1,711, 119.

®> Registration No. 1,668, 204.



Ser. No. 75/159, 603

part, identical, they nust be deened to travel in the sane
channel s of trade. Applicant argues that its goods are
"sol d al nost exclusively by direct mail and through natural
food stores where you will not find the 'nmain stream
products [presumably registrant’s vitam ns and food
suppl enents] which are sold through your typical retai
stores.” Brief, p. 4. There are several difficulties with
this argunent. First, applicant’s goods are not restricted
as to trade channels, and therefore nust be presuned to
travel in all appropriate channels for goods of this type.
Second, even if the identification were so restricted, the
identification in the cited registration is not limted to
supermarkets and drug stores, the typical retail stores
where applicant asserts the registrant’s goods woul d be
sold. It is comon know edge that vitam ns, food
suppl enments and herbal dietary suppl enents can be found,
inter alia, in natural or health food stores as well as in
stores devoted to vitamn and nutritional supplenents.

The cl asses of consuners for both applicant’s and
regi strant’ s goods include the public at |large. Although
peopl e purchasi ng herbal dietary supplenments or vitamns
and food suppl enments nay be concerned about their health,
we cannot regard them as sophisticated purchasers. Menbers

of the general public are not |likely to make a careful
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anal ysis of the trademarks of their purchases; rather, if
the marks are very simlar, and are used on virtually
identical or closely related products, they will assune
that the products cone fromthe sane source.

This brings us to a consideration of the marks. The
cited mark is HEALTHY HAIR in stylized form applicant’s
mark is HEALTHY HAIR & NAILS. CObviously applicant’s nmark
consists of the cited mark, to which the descriptive words
"& NAILS" have been added. The commercial inpression of
t he marks, however, remains the sanme. Consuners who are
aware of registrant’s use of its HEALTHY HAIR mark for
vitam ns and food suppl enents and who encounter applicant’s
mar k HEALTHY HAIR & NAILS for an herbal dietary suppl enent
are likely to assunme that the latter product is sinply an
extension of registrant’s product |ine, and that HEALTHY
HAIR & NAILS is nerely a variation of registrant’s HEALTHY
HAI R mar k.

Qoviously a major factor in our analysis in this case
Is the strength of the marks. The cited nmark is registered
and applicant’s mark has been applied for on the
Suppl enent al Regi ster, and both marks are presunptively
descriptive of the goods. Therefore, we acknow edge that
the cited registration is not entitled to a broad scope of

protection. Nonetheless, applicant’s mark is so simlar to
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the registered mark, and the respective goods are closely
related, if not identical, that confusion is likely to
result if applicant’s nark were to be used on a herbal
di etary suppl enent.

Two ot her arguments by applicant require comment.
Applicant has pointed out that the cited registration
i ncludes a disclainmer of the words HEALTHY HAI R, and that
this mark is shown in stylized formwhile applicant’s is
not. Wth respect to the first point, it is well
est abl i shed that consuners are not aware of what resides in
the records of the Patent and Trademark O fice; while they
presumabl y woul d understand HEALTHY HAIR to be a
descriptive term the words still formpart of the mark and
applicant’s mark, which incorporates these words, is likely
to cause confusion with the registrant’s nmark. As for the
second point, applicant’s mark is depicted as a typed
drawi ng; this neans that applicant has not limted its
rights to a particular typestyle, and a registration for
this mark coul d enconpass a typestyle simlar to the
regi stered mark.

Finally, we note applicant’s argunent that it is
unawar e of any instances of actual confusion. Aside from
the facts that we do not know what the registrant’s

experience has been, and that evidence of actual confusion
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I's notoriously difficult to obtain, in this case we have no
I nformati on regardi ng the anount or geographic area of
applicant’s or the registrant’s sales, such that we could
ascertain whether there has been an opportunity for
confusion to occur. Thus, we cannot conclude that this
factor weighs in favor of applicant.

Decision: The refusal of registration is affirned.

R L. Sinms

E. J. Seeher nan

H R Wendel
Adm ni strative Tradenmark Judges
Trademark Trial and Appeal Board



