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Qpi nion by Cissel, Adm nistrative Trademark Judge:

On July 26, 1996, applicant applied to register the
mar k "FLEXTECH' on the Principal Register for "furniture,
nanely, workstations designed to accommpdate the technical
requi renents and physical characteristics of work areas
that include desks, conputer tables, riser units and

pedestal s,” in Class 20. The application was based on
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applicant’s claimof use of the mark on these goods in
Interstate conmerce since January 8, 1987.

The Exami ning Attorney refused registration under
Section 2(d) of the Trademark Act on the ground that
applicant’s mark, as used with the goods set forth in the

application, so resenbles the mark shown bel ow

which is registered! for "office furniture; nanely, desks,
tabl es, pedestals, shelves, partitions, printer tables,
file cabinets, bookcases, conference tables, typewiter
returns, corner tops, and keyboard supports,” in Cass 20,
that confusion is likely.

The Exam ning Attorney al so found the identification-
of -goods cl ause in the application unacceptable, and

suggest ed | anguage that would be sufficiently specific.

! Registration No. 1,672,613, issued on the Principal Register
under Section 44 the Act to Decabois Inc. on Jan. 21, 1992.
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Applicant anended the application to identify the
goods as follows: "conmputer furniture, nanely conputer
tables in International Cass 9; and Furniture,
nanely desks, riser units and pedestals for workstations
designed to accommpdate the technical requirenents and
physi cal characteristics of work areas[,] in International
Class 20." The fee for the additional class was included.
Applicant also anmended to claimfirst use of the mark on
the goods in both classes in interstate commerce on January
8, 1987. This anendnent was supported by speci nens of use
and an acconpanyi ng declaration of Eli Manchester, the
President and Chi ef Executive O ficer of applicant. Also
submtted with applicant’s response to the first Ofice
Action was the declaration of Cynthia Freeze, the narketing
servi ces manager of applicant. She stated that to the best
of her know edge, there has been no actual confusion
bet ween applicant’s nmark and the registered nark cited as a
bar to registration under Section 2(d).

The Exam ning Attorney accepted the anendnent to the
i dentification-of-goods clause, but made final the refusal
under Section 2(d) of the Act. Applicant appeal ed.

Briefs were filed by both applicant and the Exam ni ng
Attorney. Applicant attached to its reply brief an

addi ti onal declaration, but this evidence was untinely
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under Trademark Rule 2.142(d), so we have not consi dered
it.

No oral hearing was requested. Accordingly, we have
resol ved this appeal based on the witten record and
argunents before us.

The only issue is whether confusion is likely to
result fromapplicant’s use of its mark in connection with
the goods identified in the application in view of the
registered mark, as it is used in connection with the goods
identified in the registration. After careful
consideration, we conclude that it is.

Qur determnation that the refusal to register under
Section 2(d) the Act is appropriate is based on anal ysis of
all of the probative facts in evidence that are relevant to
the factors the Court identified as bearing on the issue of
| i kel i hood of confusion in Inre E 1. du Pont de Nenmours &
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). As is the
case in any |ikelihood of confusion analysis, tw key
considerations in the case at hand are the simlarities
between the marks and the simlarities between the goods.
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976).

Turning first to the goods, it appears that both

applicant and regi strant nmarket under their respective
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mar ks furniture such as tables and desks suitable for use
W th conputer equipnment. As the Exam ning Attorney has

not ed, applicant has not made any argunents with respect to
the Exami ning Attorney’ s deternmination that the goods are
nearly identical.

Applicant’s only argunents on the issue of |ikelihood
of confusion are that the marks are dissimlar in
appear ance, neaning and comercial inpression, and that
applicant’s mark and the cited registered mark have
coexi sted in the marketplace for nine years w thout any
evi dence that actual confusion has occurred.

Applicant’s argunents are not persuasive. The test
for determning |ikelihood of confusion is not whether the
mar ks can be di stingui shed when subjected to a side-by-side
conparison. The test is whether they create simlar
overall commercial inpressions. Visual Information
Institute, Inc. v. Vicon industries Inc., 209 USPQ 179
(TTAB 1980). W nust focus on the recollection of the
aver age purchaser of the goods, who normally retains a
general, rather than specific, inpression of the tradenarks
used on the products for which he or she is shopping.
Chentron Corp. v. Mrrris Coupling & danp Co., 203 USPQ 537
(TTAB 1979); Sealed Air Corp. v. Scott Paper Co., 190 USPQ

106 (TTAB 1975).
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As the Exam ning Attorney points out, if the goods of
the respective parties are closely related, the degree of
simlarity between the nmarks required to support a finding
of likelihood of confusion is not as great as woul d apply
W th diverse goods. Century 21 Real Estate Corp. v. Century
Life of Anerica, 970 F.2d 874, 23 USPQ 2d 1698 (Fed. Cir
1982), cert. denied, 506 U S. 1034 (1994); EC D vision of
E Systens, Inc. v. Environnental Conmunications Inc., 207
the USPQ 443 (TTAB 1980). The goods in the case now before
us, as identified in the application and the cited
regi stration, appear to be closely related, if not the
sane, so the marks need not be as simlar in order for
confusion to be likely.

Turning then to the marks, we note that applicant’s
mark is essentially a transposition of the registered mark.
Not wi t hst andi ng the m nor design elenents in the registered
mark, that mark is essentially "TECHNO FLEX," while the
applicant’s mark the is "FLEXTECH " W agree with the
Exam ning Attorney that this transposition does not create
a different overall commercial inpression sufficient to
avoi d confusion. The comercial inpressions these two
mar ks create are substantially simlar because their
connotations or the sane. As applied to the furniture

products identified in the application and registration,
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bot h marks are suggestive, and each mark makes the sane
suggestion. The "FLEX" portion of each mark suggests that
the furniture is "flexible,"” such that it may be adjusted
or assenbled froma variety of conmponents in ways that wl|
accomodate different spaces to different uses and/or
users. The "TECH' conponent in applicant’s mark is an
abbreviated formof the word "technol ogy,"” which is
suggestive of the conmputer equi pnent with which applicant’s
furniture is designed to be used. In the sane sense, the
"TECHNO' conponent in the registered mark nakes the sane
suggestion. Notw thstanding the fact that the order of the
two conponents is reversed in these two marks, their
simlar connotations result in very simlar comrercial
| mpr essi ons.
W have no evidence that these products are

particul arly expensive or are bought by particularly
sophi sticated purchasers. 1In viewof the fallibility of
the nenory of the ordinary consuners who are potenti al
purchasers of this type of furniture, confusion is plainly
l'i kely when these simlar marks are used on a the sanme or
closely rel ated goods.

We are not persuaded to the contrary by applicant’s
argunent that it has no evidence that actual confusion has

occurred. Wether confusion has actually taken place is a
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factor to be considered, but the issue is still whether
confusion is likely. It is not necessary to show act ual
confusion in order to establish that confusion is likely.
Wi ss Associates Inc. v. HRL Associates Inc., 902 F. 2d
1546, 14 USPQ2d 1840 (Fed. G r. 1990). Mreover, in the
absence of adm ssible information concerning the nature and
extent of the marketing activities of the applicant and the
regi strant under their respective marks during the asserted
cont enpor aneous use, we do not have any basis upon which to
conclude that there was any substantial opportunity for
confusion to have taken place, nor do we have any

I ndication as to what the experience of the registrant has
been in this regard. The fact that applicant is unaware of
the occurrence of any actual confusion therefore has no
nmeani ngf ul bearing on the resolution of the question of
whet her confusion is likely in this case.

W have no doubt that confusion is likely in this
case, but even if we did, such doubt would necessarily be
resolved in favor of the registrant, and agai nst the
applicant, who had an affirmative duty to select a mark
that is dissimlar to the registered mark. Burroughs
Vel | cone Co. v. Warner-Lanmbert Co., 203 USPQ 191 (TTAB

1979) .
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In summary, we hold that confusion is |ikely because
the mark applicant seeks to register is little nore than a
transposition of the two suggestive el enents whi ch nmake up
the registered mark, and both narks create essentially the
same commercial inpression in connection with these
Identical or very simlar products by virtue of the
i dentical connotations of the same two suggestive
conponents. Accordingly, the refusal to regi ster under

Section 2(d) of the Act is affirned.

R L. Sinms
R F. G ssel
H R Wendel

Adm ni strative Trademark Judges,
Trademark Trial & Appeal Board
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