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Bef ore Sinms, Hohein and Wendel, Adm nistrative Tradenark Judges.

Qpi ni on by Hohein, Adm nistrative Trademark Judge:

Gramaw, Inc. has filed an application to register the

mar k " BEST BUDGET | NNS" and design, as reproduced bel ow

as a service mark for "notel services featuring restaurants".’

' Ser. No. 75/128,212, filed on July 1, 1996, which alleges a date of
first use anywhere of January 1, 1993 and a date for first use in
commerce of Cctober 18, 1993. The words "BEST BUDGET | NNS' are

di sclainmed and the mark is described as follows: "The mark consists
in part of four stylized dollar signs. 1In addition, the letter Sin
the word BEST is represented by a dollar sign."
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Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground that
applicant's mark, when applied to its services, so resembles the
mark "BEST INNS OF AMERICA" and design, which is registered, as

illustrated below,

for "motel services," ? as to be likely to cause confusion,
mistake or deception.

Applicant has appealed. Briefs have been filed, ° but
an oral hearing was not requested. We affirm the refusal to

register.

’ Reg. No. 1,117,458, issued on May 1, 1979, which sets forth dates of
first use of April 1974; renewed. The word "INNS" is disclained.

°* As the Examining Attorney correctly points out in the objection
raised in his brief, the information attached to applicant’s initia
brief concerning certain third-party registrations is untinmely under
Trademark Rule 2.142(d) and such accordingly does not formpart of the
record in this appeal. W hasten to add, however, that even if the
evidence were to be considered, it would nake no difference in the
result herein inasmuch as it is settled that a nmere listing of third-
party registrations or the subm ssion of copies thereof does not
denonstrate that the subject marks are in actual use to such an extent
that the purchasing public is famliar with themand has |earned to

di stingui sh the marks by el enents other than the feature(s) conmon
thereto. As stated by the court in AMF Inc. v. Anerican Leisure
Products, Inc., 474 F.2d 1403, 177 USPQ 268, 269 (CCPA 1973):

W have frequently said that little weight is to be given
such registrations in evaluating whether there is

I'i keli hood of confusion. The existence of these

regi strations is not evidence of what happens in the market
pl ace or that customers are famliar with them nor shoul d
the existence on the register of confusingly simlar marks
aid an applicant to register another likely to cause
confusion, mstake or to deceive.
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Turning first to consideration of the respective
services, applicant admts inits initial brief that its notel
services "are identical" to those of the registrant. W agree
that such services, as identified in the application and
registration, are indeed identical in part and, for all practical
pur poses, are essentially the sanme inasmuch as notel services
often feature restaurant services. Cearly, if notel services
were to be rendered under the same or simlar marks, confusion as
to the source or sponsorship of such services would be likely to
occur.

Consi dering, therefore, the marks at issue herein,
appl i cant argues that, when considered in their entireties, "the
design el enents of each of the respective marks as well as the
non-di scl ai ned i nclusion of the words OF AMERICA in registrant’s
conposite mark clearly obviates the simlarity between the marks
in sound, ... nmeaning, ... appearance, and ... commerci al
i npression to the public.” Applicant, in particular, stresses
that the presence of the dollar signs inits mark, which are
absent fromregistrant’s nmark, "engenders in the mnds of the

public ... low cost or nobney saving ... services," a connotation
and comrercial inpression which is lacking in registrant’s mark.
In view thereof, and in light of the | audatory meani ng of the
term "BEST" in the respective nmarks, applicant insists that

confusion as to source or sponsorship is not |ikely.

See also In re Hub Distributing, Inc., 218 USPQ 284, 285 (TTAB 1983).
Moreover, and in any event, none of the marks in the third-party
registrations is as simlar to applicant’s mark as is the mark in the
cited registration.
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We concur with the Exam ning Attorney, however, that
such confusion is likely since, as correctly and persuasively
pointed out in his brief:

When a mark consists of a word portion and a
design portion, the word portion is nore
likely to be inpressed upon a purchaser’s
menory and to be used in calling for the
goods or services. In re Appetito Provisions
Co., 3 USPQd 1553 (TTAB 1987); In re Drug
Research Reports, Inc., 200 USPQ 554 (TTAB
1978); [and] Ampbco G| Co. v. Anerco, Inc.
192 USPQ 729 (TTAB 1976). For this reason,
... Qgreater weight [nust be given] to the
word portions of the marks in determ ning
whet her there is a likelihood of confusion.
Al t hough the applicant has disclained BEST
BUDGET I NNS and the regi strant has discl ai ned
I NNS, disclainmers do not renove the

di scl ai med portions fromthe marks for

pur poses of determning |ikelihood of
confusion. [In re National Data Corp., 753
F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985);
Speci alty Brands, Inc. v. Coffee Bean

Di stributors, Inc., 748 USPQ 669, 223 USPQ
1281 (Fed. Cir. 1984); [and] In re M
Conmmuni cations Corp., 21 USPQ2d 1535 (Commir
Pats. 1991).

In addition, the disclainers in the third-party

4

regi strati ons made of record by the Exam ning Attorney,” as well

as the excerpts fromhis search of the "NEXIS' data base’ and an

‘ Specifically, aregistration for the mark "G.OBAL BUDGET | NNS OF
AMERI CA" for "notel services" includes a disclainmer of the words
"BUDGET INNS"; a registration for the mark "BUDGET | NN' and design for
"notel and | odgi ng services" disclainms the words "BUDGET INN'; a
registration for the mark "AMERI CAN BUDGET | NN' and design for "notel
services" includes a disclainer of the words "BUDGET I NN'; and a
registration for the mark "BUDGET | NN CLEAN & COWY" and design

i ncl udes a disclainer of the words "BUDGET | NN'.

® The followi ng exanples are especially pertinent (enphasis added):

"[ Vancouver] offers travel packages of perfornmance
tickets, a choice of discounted roons at 27 hotels (from
budget inns to luxury properties), plus round-trip Seattl e-
Vancouver rail tickets on Amrak." -- Seattle Tines,
Decenber 1, 1996;
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6

show t hat

article submtted by applicant from Consuner Reports,
the terns "budget"” and "budget inns" are generic designations for
a category of |ower-priced | odging or notel services. |In view
thereof, and in light of the obvious generic significance of the
word "inns" in the respective marks,’ the Examining Attorney
contends that:

Despite the marks’ different design

conponents and the registrant’s addition of

t he geographically descriptive wording OF

AMERICA to its nmark, the applicant and the

regi strant both conbine the laudatorily

descriptive word BEST with generic wording
for a type of I odging.

"W stayed once again at a budget inn, the Nuevo Hot el
Boston ($22 double)." -- International Travel News,
Sept enmber 1996;

"After being stuck for years between upscal e busi ness
hotels they couldn’'t afford and budget inns that didn't
nmeet their needs, the mdl evel executives who travel
finally have gotten the attention of the hotel industry."
-- Olando Sentinel, June 15, 1996;

"Courtyard is Marriott’s chain of |inmited-service
hotel s, priced under full-service |luxury hotels but nore
expensi ve that budget inns." -- Denver Post, April 25,
1996; and

"Anguilla is an island wth ... gournet restaurants,
sun- bl eached beach shacks, deluxe resorts, budget inns, ...
and a new post office." -- Travel Wekly, April 11, 1996

® Such article, which appeared in the June 1998 issue, not only lists
the ratings of nine "BUDGET HOTELS," but also states that (enphasis
added): "The best budget hotels--many are notels, or lowrise
roadsi de |l odging with anple parking--include Sl eep Inn and Budgetel,
with a nightly rate of $50."

" As requested by the Examining Attorney in his brief, we judicially
notice that Wbster's Il New College Dictionary (1995) defines "inn"
inrelevant part as "1. A |l odgi ng house serving food and drink to
travelers : HOTEL". It is settled that the Board may properly take
judicial notice of dictionary definitions. See, e.qg., Hancock v.
American Steel & Wre Co. of New Jersey, 203 F.2d 737, 97 USPQ 330,
332 (CCPA 1953) and University of Notre Dame du Lac v. J. C Gournet
Food Inports Co., Inc., 213 USPQ 594, 596 (TTAB 1982), affd , 703 F.2d
1372, 217 USPQ 505 (Fed. Cir. 1983).
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Based on the foregoing, the commobn use

of BEST foll owed i medi ately by generic words

(including INNS) for a type of |odging gives

the respective marks essentially the sane

nmeani ng. The Exam ni ng Attorney submts that

the marks’ having ... essentially the sane

meani ng outwei ghs the differences between

them Based on that simlarity, the

[ E] xam ning [AJttorney submts that

prospective lodgers are likely to have a

m st aken belief that the applicant is a

| ower-price spin-off of the registrant

W agree with the Exam ning Attorney that, except for
the inclusion therein of the additional inage or notion of a
budget - priced notel, the comrercial inpression projected by
applicant’s mark, which principally conbines the |audatory term
"BEST" (in the stylized format "BE$T") with the generic
designation "BUDGET INNS," is essentially the sane as that
engendered by registrant’s nmark, which also prinmarily features
the | audatory term "BEST" in conjunction with the generic word
"I NNS" and the subordi nate, geographically descriptive words "OF
AMERI CA". Thus, and even assuning that custonmers would in fact
notice the differences between the design el enents of
registrant’s "BEST I NNS OF AMERI CA" and design mark and
applicant’s otherw se substantially simlar "BE$T BUDGET | NNS"
and design mark, it would not be unreasonable for themto assune
m stakenly that applicant’s notel services are a | ower-priced or
budget version of the notel services provided by registrant and
that the sane entity therefore provides or sponsors both. Any
possi bl e doubt which we nay have with respect to this conclusion

nmust, of course, be resolved in favor of the registrant. See In
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re Pneumati ques Caoutchouc Manufacture et Plastiques Kel ber-
Col unbes, 487 F.2d 918, 179 USPQ 729 (CCPA 1973).

Accordingly, we find that consuners famliar with
registrant’s "BEST I NNS OF AMERI CA" and design mark for notel
services would be likely to believe, upon encountering
applicant’s substantially simlar "BEST BUDGET | NNS" and desi gn
mark for notel services featuring restaurants, that such
essentially identical services enmanate from or are otherw se
sponsored by or affiliated with, the sanme source.

Deci sion: The refusal under Section 2(d) is affirmed.

R L. Sinms

G D. Hohein

H R Wendel
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board



