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7UDQVDFWLRQ�1HWZRUN�6HUYLFHV��,QF���DSSOLFDQW��VHHNV�WR�UHJLVWHU�LQ�W\SHG

GUDZLQJ�IRUP�5(7$,/,1.�IRU�´WHOHFRPPXQLFDWLRQV�HTXLSPHQW�IRU

WUDQVPLWWLQJ�DQG�UHFHLYLQJ�GLJLWDO�DQG�DQDORJ�VLJQDOV�RYHU�DQ�LQWHJUDWHG�VHUYLFHV

GLJLWDO�QHWZRUN��QDPHO\�XVHG�IRU�YRLFH�DQG�GDWD�WUDQVPLVVLRQV�LQ
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WHOHFRPPXQLFDWLRQV�DSSOLFDWLRQV�VXFK�DV�KLJK�VSHHG�GDWD�VHQG�UHFHLSW��PXOWLSOH

YRLFH�FRQQHFWLRQV��JOREDO�FRPSXWHU�QHWZRUN�DFFHVV��VPDOO�RIILFH��DQG�UHWDLO

HQYLURQPHQWV�µ��7KH�DSSOLFDWLRQ�ZDV�ILOHG�RQ�0D\���������ZLWK�D�FODLPHG�ILUVW

XVH�GDWH�RI�0DUFK����������

7KH�([DPLQLQJ�$WWRUQH\�UHIXVHG�UHJLVWUDWLRQ�RQ�WKH�EDVLV�WKDW

DSSOLFDQW·V�PDUN��DV�DSSOLHG�WR�DSSOLFDQW·V�JRRGV��LV�OLNHO\�WR�FDXVH�FRQIXVLRQ

ZLWK�WKH�PDUN�5(7$,/�/,1.��SUHYLRXVO\�UHJLVWHUHG�WR�:DO�0DUW�6WRUHV��,QF�

IRU�´FRPSXWHU�VRIWZDUH�IRU�XVH�E\�UHWDLO�HVWDEOLVKPHQWV�DQG�WKHLU�YHQGRUV�ZLWK

UHVSHFW�WR�LQYHQWRU\�FRQWURO��SULFLQJ�DQG�SURGXFW�UHTXLUHPHQWV�µ��5HJLVWUDWLRQ

1R������������

:KHQ�WKH�UHIXVDO�WR�UHJLVWHU�ZDV�PDGH�ILQDO��DSSOLFDQW�DSSHDOHG�WR�WKLV

%RDUG���$SSOLFDQW�DQG�WKH�([DPLQLQJ�$WWRUQH\�ILOHG�EULHIV���$SSOLFDQW�GLG�QRW

UHTXHVW�D�KHDULQJ�

,Q�DQ\�OLNHOLKRRG�RI�FRQIXVLRQ�DQDO\VLV��WZR�NH\�FRQVLGHUDWLRQV�DUH�WKH

VLPLODULW\�RI�WKH�PDUNV�DQG�WKH�VLPLODULW\�RI�WKH�JRRGV���)HGHUDWHG�)RRGV��,QF��Y�

)RUW�+RZDUG�3DSHU�&R�������)��G�����������8634���������&&3$��������´7KH

IXQGDPHQWDO�LQTXLU\�PDQGDWHG�E\�6HFWLRQ���G��JRHV�WR�WKH�FXPXODWLYH�HIIHFW�RI

GLIIHUHQFHV�LQ�WKH�HVVHQWLDO�FKDUDFWHULVWLFV�RI�WKH�JRRGV�DQG�GLIIHUHQFHV�LQ�WKH

PDUNV�µ�

,Q�WKLV�FDVH��WKH�PDUNV�DUH�DOPRVW�LGHQWLFDO��DQG�DSSOLFDQW�GRHV�QRW�DUJXH

WR�WKH�FRQWUDU\���7KH�IDFW�WKDW�WKH�PDUNV�DUH�DOPRVW�LGHQWLFDO�´ZHLJKWV�KHDYLO\
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DJDLQVW�DSSOLFDQW�µ��,Q�UH�0DUWLQ·V�)DPRXV�3DVWU\�6KRSSH��,QF�������)��G������

����8634�������������)HG��&LU����������,QGHHG��WKH�IDFW�WKDW�DSSOLFDQW�KDV

VHOHFWHG�D�QHDUO\�LGHQWLFDO�PDUN�SUHYLRXVO\�XVHG�E\�UHJLVWUDQW�´ZHLJKWV�>VR@

KHDYLO\�DJDLQVW�WKH�DSSOLFDQWµ�WKDW�DSSOLFDQW·V�SURSRVHG�XVH�RI�WKH�PDUN�RQ

´JRRGV�«�>ZKLFK@�DUH�QRW�FRPSHWLWLYH�RU�LQWULQVLFDOO\�UHODWHG�>WR�UHJLVWUDQW·V

JRRGV@�«�FDQ�>VWLOO@�OHDG�WR�WKH�DVVXPSWLRQ�WKDW�WKHUH�LV�D�FRPPRQ�VRXUFH�µ��,Q

UH�6KHOO�2LO�&R�������)��G����������8634�G����������������)HG��&LU��������

7XUQLQJ�QH[W�WR�D�FRQVLGHUDWLRQ�RI�WKH�JRRGV��ZKLOH�WKH\�QHHG�QRW�EH

LQWULQVLFDOO\�UHODWHG�IRU�D�ILQGLQJ�RI�OLNHOLKRRG�RI�FRQIXVLRQ��ZH�ILQG�WKDW��LQ

SRLQW�RI�IDFW��UHJLVWUDQW·V�JRRGV�DQG�DW�OHDVW�FHUWDLQ�RI�DSSOLFDQW·V�JRRGV�DUH

FOHDUO\�UHODWHG���8QGHU�VXFK�FLUFXPVWDQFHV��WKHUH�LV�QRW�D�PHUH�OLNHOLKRRG�RI

FRQIXVLRQ��EXW�D�VWURQJ�OLNHOLKRRG�RI�FRQIXVLRQ�

5HJLVWUDQW·V�GHVFULSWLRQ�RI�JRRGV�LV�UHDVRQDEO\�VKRUW�DQG�HDV\�WR

XQGHUVWDQG���´&RPSXWHU�VRIWZDUH�IRU�XVH�E\�UHWDLO�HVWDEOLVKPHQWV�DQG�WKHLU

YHQGRUV�ZLWK�UHVSHFW�WR�LQYHQWRU\�FRQWURO��SULFLQJ�DQG�SURGXFWLRQ

UHTXLUHPHQWV�µ��$SSOLFDQW·V�FKRVHQ�GHVFULSWLRQ�RI�LWV�JRRGV�LQFOXGHV

WHOHFRPPXQLFDWLRQV�HTXLSPHQW�IRU�GDWD�WUDQVPLVVLRQV�XWLOL]LQJ�FRPSXWHUV�

,QGHHG��DSSOLFDQW�DFNQRZOHGJHV�WKDW�ERWK�LWV�JRRGV�DQG�UHJLVWUDQW·V�JRRGV�´IDOO

LQWR�WKH�EURDG�FDWHJRU\�RI�FRPSXWHU�UHODWHG�SURGXFWV�µ���$SSOLFDQW·V�EULHI�SDJH

�����$SSOLFDQW·V�RZQ�FKRVHQ�GHVFULSWLRQ�RI�LWV�JRRGV�VWDWHV�WKDW�LWV�JRRGV�FDQ�EH

XWLOL]HG�LQ��DPRQJ�RWKHU�DUHDV��´UHWDLO�HQYLURQPHQWV�µ��7KXV��ERWK�DSSOLFDQW·V
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JRRGV�DV�GHVFULEHG�DQG�UHJLVWUDQW·V�JRRGV�DV�GHVFULEHG�LQYROYH�WKH�XVH�RI

FRPSXWHUV�IRU�WUDQVPLWWLQJ�GDWD�WR�DQG�IURP�UHWDLOHUV���8QGHU�VXFK

FLUFXPVWDQFHV��DSSOLFDQW·V�XVH�RI�D�PDUN�ZKLFK�LV�YLUWXDOO\�LGHQWLFDO�WR

UHJLVWUDQW·V�PDUN�LV�OLNHO\�WR�UHVXOW�LQ�FRQIXVLRQ�

$SSOLFDQW�DUJXHV�WKDW�LQ�DFWXDOLW\�´WKH�:DO�0DUW�FRPSXWHU�VRIWZDUH

SURJUDP�LV�DQ�LQ�KRXVH�SURJUDP�DQG�LV�RQO\�XVHG�EHWZHHQ�:DO�0DUW�VWRUHV�DQG

EHWZHHQ�:DO�0DUW�DQG�LWV�YHQGRUV���)XUWKHUPRUH��WKH�>UHJLVWUDQW·V@�5(7$,/

/,1.�VRIWZDUH�LV�QRW�SXUFKDVHG���:DO�0DUW�SURYLGHV�WKH�VRIWZDUH�SURJUDPV

IUHH�RI�FKDUJH�WR�LWV�YHQGRUV�IRU�XVH�RQ�WKH�,QWHUQHW�WR�HQDEOH�LWV�YHQGRUV�WR

FKHFN�LQYHQWRU\�DQG�SULFLQJ�DQG�HVWDEOLVK�SURGXFWLRQ�UHTXLUHPHQWV�DQG�WR

SURYLGH�WKH�UHWDLO�OLQN�VHUYLFH�µ���$SSOLFDQW·V�EULHI�SDJH����

$VVXPLQJ�WKH�FRUUHFWQHVV�RI�WKH�IRUHJRLQJ�VWDWHPHQWV�PDGH�E\

DSSOLFDQW��WKH�SUREOHP�ZLWK�DSSOLFDQW·V�DUJXPHQW�LV�WKDW�LQ�SURFHHGLQJV�VXFK�DV

WKLV��ZH�PXVW�FRQVLGHU�WKH�JRRGV�DV�GHVFULEHG�LQ�DSSOLFDQW·V�DSSOLFDWLRQ�DQG

UHJLVWUDQW·V�UHJLVWUDWLRQ���&DQDGLDQ�,PSHULDO�%DQN�Y��:HOOV�)DUJR�%DQN������)��G

��������8634�G�������������)HG��&LU����������$V�GHVFULEHG�LQ�WKH�DSSOLFDWLRQ

DQG�UHJLVWUDWLRQ��WKH�JRRGV�DUH��DW�OHDVW�LQ�SDUW��YHU\�FORVHO\�UHODWHG�

:H�KDYH�WDNHQ�LQWR�DFFRXQW�DSSOLFDQW·V�DUJXPHQWV�WKDW�WKH�JRRGV�RI

DSSOLFDQW�DQG�UHJLVWUDQW�DUH�´KLJKO\�WHFKQLFDO�JRRGVµ�ZKLFK�DUH�VROG�WR

´VRSKLVWLFDWHG�SXUFKDVHUV�µ���$SSOLFDQW·V�EULHI�SDJH������+RZHYHU��JLYHQ�WKH�IDFW

WKDW�WKH�PDUNV�DUH�YLUWXDOO\�LGHQWLFDO�DQG�WKH�IDFW�WKDW�DW�OHDVW�VRPH�RI
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DSSOLFDQW·V�JRRGV�DUH�FORVHO\�UHODWHG�WR�UHJLVWUDQW·V�JRRGV��ZH�ILQG�WKDW�HYHQ

VRSKLVWLFDWHG�SXUFKDVHUV�ZRXOG�EH�FRQIXVHG�E\�WKH�FRQWHPSRUDQHRXV�XVH�RI

DSSOLFDQW·V�PDUN�DQG�UHJLVWUDQW·V�PDUN�

'HFLVLRQ���7KH�UHIXVDO�WR�UHJLVWHU�LV�DIILUPHG�

(��:��+DQDN
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