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U S. DEPARTMENT OF COMVERCE
PATENT AND TRADEMARK COFFI CE

Trademark Trial and Appeal Board

In re Peet Packi ng Conpany

Serial No. 73/664, 444

Allen M Krass and John Posa of G fford, Krass, G oh,
Sprinkle, Patnore, Anderson & Citkowski, P.C for Peet
Packi ng Conpany.

Jerry L. Price, Senior Trademark Exam ning Attorney, Law
Ofice 101 (R Ellsworth WIlians, Mnagi ng Attorney).

Before Simms, Seeherman and Hairston, Adm nistrative
Trademar k Judges.

Qpi nion by Hairston, Adm nistrative Trademark Judge:

Peet Packi ng Conpany has appeal ed fromthe refusal of
the Seni or Trademark Exam ning Attorney to register the
mark BONANZA in typed capital letters for “hams.” !

Registration has been refused pursuant to Section 2(d) of

! Concurrent Use Application Serial No. 73/664,444 filed June 3,
1987; alleging a date of first use of August 1963 and date of
first use in conmerce of 1972.
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the Trademark Act, 15 U.S.C. 81052(d), on the ground that
applicant’'s mark, when used in connection with the
identified goods, is likely to cause confusion with the
following marks, all registered by the same entity for
restaurant services:

BONANZA SIRLOIN PIT; ?

2 Registration No. 791,172 issued June 15, 1965; renewed.

word “SIRLOIN” is disclaimed.

% Registration No. 917,854 issued August 3, 1971; renewed. The
word “SIRLOIN” is disclaimed.

* Registration No. 1,022,903 issued October 14, 1975; renewed.
®> Registration No. 1,022,904 issued October 14, 1975; renewed.

The
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The case has been fully briefed’ and an oral hearing
was hel d.
We turn first to the question of |ikelihood of
confusion vis-a-vis the registrations for BONANZA in
stylized lettering and for BONANZA with background designs
since these are the most pertinent of the cited
registrations.
Turning then to the marks, they are virtually
identical. One of the cited marks is only slightly
stylized and the other two have background designs which
are not particularly distinctive. Because applicant seeks
to register its mark in typed capital letters, it would be
free to depict its mark in the same stylized lettering as

registrant or even with similar background designs.

® Registration No. 1,481,977 issued March 2, 1988; Sections 8 &
15 affidavit fil ed.

" Applicant submitted with its appeal brief the results of a
search of the Internet of businesses with the word “Bonanza” in

their names. The Examining Attorney has properly objected to

this evidence as being untimely submitted. See Trademark Rule

2.142(d) which provides that the record in the application should

be complete prior to the filing of the appeal and that the Board

will ordinarily not consider evidence submitted after an appeal

is filed. In view thereof, we have given no consideration to

this evidence in reaching our decision.
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Applicant has attenpted to mnimze the substantia
identity of the marks, pointing to the coexistence of a
nunber of third-party registrations which include the word
BONANZA. The Board has, on nunerous occasions, stated that
third-party registrations are of little probative value in
determ ning |ikelihood of confusion in the absence of
evidence to establish their use in the marketpl ace.
Al t hough they are registered, there is no evidence here
that the marks are or have been in use or, if they are or
have been used, whether such use was sufficient to enable
the marks to have nmade sone inpact in the field. A further
problemw th the third-party registrations here is that
nost of the registrations cover goods or services far
renoved fromthe type of goods and services involved in
this appeal. See Inre Melville Corp., 18 USPQ2d 1368,
1388-89 (TTAB 1991).

Wth respect to the goods and services, we note that
| i kel i hood of confusion nay be found if the goods and
services are related in sonme manner or, because of
mar keting circunstances, the marks are likely to be
encountered by the sane persons under conditions that could
give rise to the m staken belief that they are in sone way
associ ated with the sane source. See Minsanto Co. V.

Enviro-Chem Corp., 199 USPQ 590 (TTAB 1978). In this
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case, the Exam ning Attorney argues that the goods and
services are rel ated because hamis often a featured item
in restaurants and because restaurants sonetinmes offer
their specialties in packaged formfor sale in grocery
stores to consuners.

In support of his position that the goods and services
are related, the Exam ning Attorney submtted a nunber of
third-party registrations for marks which show t hat
entities have registered the sanme mark for restaurant
services and ham For exanple, the design of an individua
preparing food over an oven is registered for restaurant
services and hans; the marks ROADHOUSE RI BS and desi gn,
COUNTRY GLAZED HAM CO. and design, STICK TO YOUR RI BS and
design, and FRIENDLY | CE CREAM are registered for
restaurant services and ham and the design of a man and
worman sitting around a table is registered for restaurant
servi ces and ham sandwi ches. These registrations, while
not evidence that the marks shown therein are in use or
that the public is famliar with them have sone probative
value to the extent that they show that the goods and
services involved in this appeal may enanate fromthe sane
source under the sane mark. See, e.g., In re Al bert
Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993) and In re

Mucky Duck Mustard Co., Inc., 6 USPQ2d 1467 (TTAB 1988).
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Further, the Exam ning Attorney submtted six registrations
whi ch show t hat ham and ham sandwi ches are nenu itens at
restaurants.

Al so, we note that our principal review ng Court and
this Board have found a |ikelihood of confusion in cases
I nvol ving food or restaurant services and neats. See e.g.,
Inre H J. Seiler Co., 289 F.2d 674, 129 USPQ 347 (CCPA
1961) [Customers of SEILER’S food catering services held
likely to believe that SEILER’S bacon, bologna, dried beef,
boneless butts, ham, luncheon roll, meat loaf, pork roll
sausage and scrapple in the grocery store comes from the
same source]; In re Appetito Provisions Co., Inc., 3 USPQ2d
1553 (TTAB 1987) [Use of APPETITO for Italian sausages is
likely to cause confusion with A APPETITO’S and A
APPETITO’S INC. and sandwich design for restaurant
services]; and In re Best Western Family Steak House, Inc.,
222 USPQ 827 (TTAB 1984) [Use of BEEFMASTER for restaurant
services is likely to cause confusion with BEEF MASTER for
frankfurters and bologna].

In view of the foregoing, we conclude that consumers
familiar with registrant’s restaurant services offered
under the marks BONANZA in stylized lettering and BONANZA
with the background designs would be likely to believe,

upon encountering applicant’'s mark BONANZA for hams, that
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t he goods and services originated wwth or were sonehow
associated with the same source.

To the extent that we have any doubt on the issue of
| i kel i hood of confusion, such doubt nust be resolved in
favor of registrant. 1In re Pneunatiques, Caoutchouc
Manuf acture et Pl asti ques Kl eber- Col onbes, 487 USPQ F. 2d
918, 179 USPQ 729 (CCPA 1973).

In view of our decision herein, we need not reach the
guestion of likelihood of confusion vis-a-vis applicant’s
BONANZA mark and registrant’'s marks BONANZA SIRLOIN PIT and

BONANZA SIRLOIN PIT and design.
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Decision: The refusals to register with respect to
Regi stration Nos. 1,022,903, 1,022,904 and 1,481,977 are

af firnmed.

R L. Sinms

E. J. Seeher nan

P. T. Hairston

Adm ni strative Trademark
Judges, Trademark Trial and
Appeal Board
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