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Qpi ni on by Hohein, Adm nistrative Trademark Judge:

Sabroso Foods Enterprises, Inc. has filed an
application to register the mark "S SABROSO " and design, as

repr oduced bel ow,
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for "canned peas, dry peas, frozen peas, canned bl ack beans,
canned soursop, coconut mlk and prepared sausage" in
International O ass 29 and "barbecue sauce, sour orange sauce,
[and] garlic and onion sauce" in International Cass 30.1

Regi strati on has been opposed by Sabroso Conpany on the
ground that applicant’s mark, when applied to applicant’s goods,
so resenbl es both opposer’s previously used and well known mark
"SABROSO' for "fruit puree concentrates” and its previously used
and well known trade nane "SABROSO COVPANY" as to be likely to
cause confusion, mstake or deception.

Applicant, in its answer, has denied the allegations of
the notice of opposition.?2

The record includes the pleadings; the file of the
opposed application; and, as opposer’s case-in-chief, the

testinmony, with exhibits, of opposer’s president, Janes M Root,

1 Ser. No. 74/498,053, filed on March 7, 1994, which alleges, for the
goods in each class, a date of first use anywhere of Cctober 8, 1990
and a date of first use in commerce of Septenber 9, 1991. The term
"SABRCSO, " the English translation of which is stated to nean "TASTY, "
i s disclained.

2 Al though applicant has also alleged, as an affirmative defense, that
whi | e opposer "knew or shoul d have known upon reasonabl e inquiry of
the use by Applicant of its nark since at |east the date of
Applicant’s previous trademark application," inasnmuch as opposer "has
taken no action against Applicant, Qpposer is estopped and is guilty
of |l aches and acqui escence by virtue of Applicant’s reliance upon such

inaction." However, since such defense was neither pursued at tria
nor argued in the briefs, no further consideration will be given
t her et o.
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and the testinony of a former nmarketing consultant to opposer
(and who presently is the executive vice president and chi ef
operating officer of Liberty Federal Bank), Frank H Hoell [I11.3
Applicant, as its case-in-chief, submtted the testinony, with an
exhibit, of its president, Carlos Bordon.4 Briefs have been
filed,> but an oral hearing was not requested.

The issues to be determ ned are whet her opposer has
priority of use of its mark and/or trade nane and, if so, whether
applicant’s "S SABROSO " and desi gn nmark, when used in connection
with its specified food products and sauces, so resenbles
opposer’s "SABROSO' mark for its "fruit puree concentrates”
and/or its "SABROSO COVPANY" trade nanme that confusion is |ikely
as to the source or sponsorship of the parties’ goods.

According to the record, opposer began operations in
1964 under the name Western Pear Distributors, Inc. However,

because such nanme was too limting and thus not appropriate for

3 Al though the depositions of opposer’s witnesses have been designated
as confidential pursuant to the terns of a stipulated protective order
approved by the Board, we note that, except for certain proprietary
busi ness informati on such as sales figures, advertising expenditures
and custonmer nanes, the facts and exhibits disclosed in such
depositions have not been treated as confidential in the briefs filed
by opposer. Moreover, nmany of the publicly avail abl e newspaper
articles nention the nanmes of opposer’s principal customers. In view
thereof, and since the Board sinply cannot render an intelligible
opinion in this proceeding without reference thereto, only such
proprietary business information as opposer’s actual sal es and
advertising figures will be treated herein as confidential

4 The parties’ stipulation, filed by applicant, to correct certain
portions of M. Bordon’s deposition is approved.

5 Portions of the parties’ briefs have been desi gnated as confidential.
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t he markets opposer wanted to devel op, 8 opposer anmended its
articles of incorporation, effective as of July 13, 1965, to
change its nanme to Sabroso Conpany. Since then, opposer has been
known sol ely by that nanme and, since 1965, has continuously used
the mark "SABROSO, " which is Spanish for "tasty" or "delicious,"
in connection with its business of selling fruit puree
concentrates and fruit purees. Opposer selected the designation
"SABROSO' for use as its mark and in its trade name because,
according to M. Root, "[o]Jur markets were principally in

Hi spani ¢ or Spani sh-speaking countries and portions of the United
States, and we wanted a nanme that woul d have good market appeal

t o Spani sh-speaki ng customers."? (Root dep. at 39.)

Qpposer’s products are currently sold primarily to food
manuf acturers and food processors to produce fruit juices, fruit
nectars, baby foods, fruit-based sauces and fruit candies for
sale, ultimately, to consuners through retail stores. Basically,
opposer’s products are used as ingredients for consuner food
products and for internediate food products, such as fruit
fillings for cookies. None of opposer’s products thensel ves,
however, are currently sold at the retail level to the end or

ulti mate consuners of fruit-based foods.

6 Specifically, opposer was interested in expanding its business beyond
the sale of pear puree concentrates and pear purees to include other
varieties of fruit puree concentrates and fruit purees.

7 Wile M. Root conceded on cross-exani nation that speakers of Spanish
woul d consi der the designation "sabroso" to nmean that opposer’s
products are tasty, he added that in Spani sh-speaking markets such a
desi gnation "woul d have a positive and quality connotation for our
conmpany" and that, for those who do not understand Spani sh, "the nane
just has a good sound". (Root dep. at 42.)
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Al t hough opposer is located in Medford, Oregon, its
initial sales under its trade name and mark were principally to
foreign, rather than donmestic narkets, with sal es expandi ng
through the late 1960's and early 1970's to include 19 foreign
countries. However, beginning in 1974, opposer started
experiencing rapid growmh in its United States nmarkets and, in
1988, added a second facility in Sandy, Oregon to produce berry
products as well as cherry puree concentrates. At present,
opposer’s product line covers fruit purees, fruit puree
concentrates and fruit juice concentrates. Wile its |argest
selling product is pear puree concentrates, it also sells apple,
apricot, peach, nectarine, white grape, plum and prune purees
and puree concentrates, along with bl ackberry, strawberry, black
raspberry, red raspberry, blueberry, boysenberry and cherry juice
concentrates, purees and puree concentrates.

Qpposer’s fruit puree concentrates, according to M.
Root, "are packaged in bul k packaging fromas small as a five-
gallon plastic pail to as large as a [stainless steel tanker]
truck,” with aseptic 55-gallon druns bei ng commonpl ace. (1d. at
11.) Sales of opposer’s products for fiscal year 1996 (expressed
herein in round figures since the actual anounts testified to are
considered to be confidential) were in the nei ghborhood of tens
of mllions of dollars, representing many mllions of pounds of
fruit juice concentrates, fruit purees and fruit puree
concentrates. Although annual sales for prior fiscal years were

not provided, estinmated sal es of opposer’s products for fiscal
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year 1997 were projected to increase by 50 percent over those for
fiscal year 1996.

Qpposer utilizes its "SABROSO COVWANY" trade nane
and/or its "SABROSO' nark on printed marketing pieces, which
i nclude technical information about how its products are to be
used, specification sheets, and advertising brochures which
provi de a general history of opposer and/or descriptions of its
products. Such marketing naterials are distributed by opposer to
"food conpany purchasing agents, food conpany scientists and
products devel opers and to the general managenent of food
conpanies.” (ld. at 17.) Brochures advertising, for exanple,
use of opposer’s fruit puree concentrates for use in producing
fat-free browni es have been distributed at food science shows
attended by food product devel opers. 1In addition, a nunber of
opposer’s brochures play off the meaning of the Spanish term
"sabroso"” by utilizing the slogan: "Sabroso. Another way to say

del i ci ous. (E.qg., opposer’s exhibits 5 and 11.) Sone of
opposer’s brochures, as well as product |abels, also include the
use of a circular, stylized letter "S" logo in close proximty to
its trade name or mark, with two of its brochures even utili zing
such logo in formats which, nmuch like applicant’s mark, feature
the letter "S" as inmediately preceding the term "SABROSO " as

illustrated bel ow
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Qpposer regularly exhibits at the Institute of Food
Technol ogi st Show, an annual trade show held in the United States
and attended by approxi nately 20,000 food scientists. At that
show, opposer displays its new products and distributes brochures
and ot her pronotional materials bearing its mark and trade nane.
Qpposer, for many years, also has been listed in various trade

directories, such as the Thomas Food | ndustry Register, which is

principally used by food conpany purchasing agents and, in
particul ar, indicates that opposer is a producer and exporter of
fruit purees, puree concentrates and juice concentrates; the

Directory of the Canning, Freezing, Preserving |ndustries, which

"is used by operations people in the food industry" and
specifically includes a reference to opposer’s "SABROSO' brand,

the Produce Reporter Blue Book; and the Menbership Directory and

Buyers Guide of the Northwest Food Processors Association. (Root

dep. at 21.) Since 1994, opposer has additionally advertised in

t he Thomas Food I ndustry Register, with an ad listing its

products as juice concentrates, purees, pastes and puree
concentrates and stating the applications for such products as
i ncl udi ng "sauces/toppings". (Opposer’s exhibit 20.)

Opposer’ s nane, business and nark have received
considerable publicity over the years by being nentioned in
vari ous newspaper and trade journal articles. Wile nost of the
articles appeared in the |ocal Oregon press, a few stories, such

as those concerning opposer’s receipt of an award fromthe
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Governor of Oregon for "Qutstanding International Business

Achi evenent” in 1996, were "picked up by the Associated Press and
appeared i n newspapers throughout the country.” (Root dep.

at 24.) Anong the exanples of record of the publicity garnered

by opposer is a February 25, 1982 article fromthe Medford,

Oregon Mail Tribune newspaper which quotes Ti m Root, a cousin of

James M "Jint Root, as noting that "[t]he two | argest demands
for our product conme fromLatin Anerican peopl es and baby food
manuf acturers. The Latin Anericans use a puree concentrate
drink--a pulpy fruit drink". (QOpposer’s exhibit 50.) Another
exanpl e, consisting of a Decenber 20, 1992 story about opposer
whi ch appeared in the business section of the sane newspaper,
reported anong ot her things that:

Baby food accounts for the biggest share
of the conpany’s product. Sabroso sells
puree to Beech Nut and Heinz and is the
excl usi ve vendor for Gerber Baby Food.

The second-largest share is in fruit
juices and nectars, followed by fruit snacks
and barbecue and ot her sauces. The conpany’s
custoners include Tropi cana, Nestle, Treetop
Qcean Spray and Coca- Col a.

(Opposer’s exhibit 32.) Simlarly, a July 22, 1996 article on
opposer fromthe business section of the Salem O egon Statesman
newspaper indicated that:

Baby food is the biggest market for
Sabroso. It supplies Gerber, Beech Nut,
Heinz and Earth’s Best.

Fruit juices and nectars are the second-
| argest product |ine for Sabroso, which
serves Tropicana Twi ster juices, Dole ,
Chi quita, Libbey and Kern.

The "heal t hy snack"” sector, includ
fruit rollup and Gunm snacks, ranks th

I ng
ird
Sabroso is the sole supplier for the big

r
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three producers: Ceneral MIIls, Farley' s and

Stretch Island.

"We have a fourth new area that’'s pretty
exciting--MDonal d’ s di ppi ng sauces for

McNugget s, " Root said.

(Opposer’s exhibit 27.)

As a result of its |ong-range business planning during
the early 1990's, opposer fornulated a marketing plan foll owed by
a strategic growh plan. The research cul mnating in opposer’s
mar keting plan reveal ed, according to M. Root, that "Sabroso
Conpany had a very high recognition in the food business, that
[is,] food conpanies knew our nane readily,” and that "in our
area of fruit concentrates, purees and juices, ... we had a very
| arge market position." (Root dep. at 12.) In M. Root’s
opi nion, opposer is a world | eader in the production of fruit
puree concentrates inasnuch as, by consensus of those in the
I ndustry, it has approximately 30 percent of the worldw de market
for such products.

Simlarly, as testified to by M. Hoell, who at the
time owned the managenent consulting firmwhich conducted the
survey of opposer’s food manufacturing custoners, his marketing
research reveal ed that opposer "was very well-known to these
peopl e" due to the consistent quality of product it provided.
(Hoell dep. at 5.) M. Hoell noted, noreover, that not only did
his study find a high nane recognition for opposer in the trade,
but "one of the conclusions that the marketing study drew was
that one of Sabroso’s strengths ... in the marketplace ... was

their nane recognition and, in fact, the uniqueness of their

nane, Sabroso ...." (ld. at 6.) While conceding under cross-
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exam nati on that opposer’s Spani sh-speaki ng custoners woul d
under stand such nane as neaning "tasty" or "delicious," M. Hoel
neverthel ess indicated that the nane was unique, in relation to
food products produced in the United States, because "no other
conpany ... had a name anything like it in the marketplace" and
that the name reflected "a |l ong-term association with quality in
terms of the quality of the product provided."” (ld. at 8.)
Furthernore, in light of the market research finding
that "the perception of the conpany was one that produced very
hi gh quality products and that it was the quality inmage that had
caused growt h and woul d be the avenue for future growh," opposer
deci ded, as part of the strategic growmh plan which it conpleted
in 1992, to expand its business. (Root dep. at 12.) Such
expansi on was to occur by increasing the market share occupi ed by
opposer’s existing products, by "devel op[ing] new but rel ated
products to the current market line" and by "enter[ing] retai
production”. (ld. at 13.) Specifically, as to the latter,
opposer’s plan calls for the use of its "SABROSO COMPANY" nane in
connection with the production of "retail or consuner products,
primarily in the juice, nectar and beverage area." (ld.) Under
the plan’s tinetable, opposer expects to expand into the retai
mar ket pl ace by 2002, with devel opnent of fruit beverage products,
utilizing its existing products as ingredients, occurring around
1999 or 2000. Moreover, while opposer anticipates selling such
products at retail throughout the United States, since its nectar
lines would be targeted primarily to H spanic markets, sales

t hereof woul d be focused on such regional areas as Chicago,

10
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Fl orida, southern California, and New York and New Jersey, both
of which have |arge Puerto Rican popul ations. Using the products
which it currently produces, opposer also plans to expand to
bakery and baked filling products as well as to dietary, fruit
and yogurt applications.

Opposer, even though its has federally registered only
its stylized letter "S" | ogo, nevertheless has acted to police
Its "SABROSO' mark and "SABROSO COMPANY" trade nane. In
particul ar, upon becom ng aware of a conpany in Ashford, O egon
whi ch was al so using the nane "Sabroso Conpany," opposer
requested through an attorney that such use stop and, by
agreenent, the conpany changed its nane. However, although
opposer sells its products in Puerto Rico and a nunber of states
i n which applicant’s goods have al so been sol d, 8 opposer was not
aware of applicant until opposer’s in-house counsel spotted
applicant’s mark when it was published for opposition. Qpposer,
furthernore, admts that it is not aware of any instances of
actual confusion between the parties, such as msdirected
tel ephone calls or witten correspondence.

Applicant, according to M. Bordon, was forned on June
30, 1992 and, although originally known as La Preferida Florida,
Inc., changed its name to Sabroso Foods Enterprises, Inc.

Previ ously, however, M. Bordon hinself had used the term

8 Specifically, such states are Florida, Louisiana and California.
Opposer, in addition, has sold its products under its "SABROSO' mark
in Massachusetts, Vernont, New York, New Jersey, Delaware, Maryl and,
Virginia, North Carolina, Georgia, Mssissippi, Mssouri, |lowa, GChio,
I ndi ana, M chigan, M nnesota, North Dakota, Nebraska, Okl ahomg,

11
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"SABROSO' as a trademark in Florida beginning in 1990 and had
used such mark in interstate commerce conmenci ng about Septenber
1991. Sonetine after its formation, applicant adopted its "S
SABROSO " and design mark, choosing such mark because "the
Sabroso nane was very good for the Spanish trade" in the sense
that "they really know [that] sabroso neans tasty, [and] that
means the food is good ...." (Bordon dep. at 5.) The term
"SABROSO, " therefore, was considered to be particularly apt as
the basis for a trademark for applicant’s goods inasnuch as 90
percent of applicant’s sales are to the retail Spani sh-speaking
or Hispanic trade.

Havi ng sel ected such term M. Bordon "went to the
l'i brary" and, although he "found there were ... at |east two
conpanies that [had] ... the Sabroso trademark registered ..
under different class[es],"” he was told by "a few persons" that
he "woul d have no problent if the goods for which registration of
the mark woul d be sought were classified in "class ... 29 and
30." (ld. at 6.) Gven the differences in the respective
products, M. Bordon decided to go ahead and use the term
" SABROSO' and neither he nor applicant has experienced any
trademark problenms with such conpanies. Applicant, noreover, was
not aware of opposer at such tine and did not |earn of opposer
until this opposition proceedi ng ensued.

Applicant, as of the Decenber 30, 1996 date of its

president’s deposition, primarily sells its products through

Arizona, Utah, Idaho, Washington, Oregon and Hawaii. Applicant has
ceased selling its goods pending the disposition of this opposition

12



Opposition No. 95, 968

retail food stores, nost of which are located in the Hi spanic or
Spani sh-speaki ng areas of Florida, Louisiana and California.
Unl i ke opposer, none of applicant’s food products is sold as an
ingredient to internmediary or other food manufacturers. Anong
t he products which applicant has sold under its "S SABROSO " and
design mark are a "fruit that is comng from Santo Dom ngo by
[the] name of guanabana," which "is al so known as sour-sop by
Jamai cans";° a sour orange sauce which is used for barbecue; and
coconut mlk. (ld. at 11.) Al though, at one tine, applicant
al so sold "guava nectars, mango nectars, [and] tamarino nectars,"”
applicant has largely stopped selling its goods ever since "it
started having this difficulty with the trademark”. (l1d. at 12.)
Appl i cant, however, has never experienced any incidents of actual
confusion, such as receipt of conmunications neant for opposer or
anot her conpany, nor has anyone ever inquired into whether a
possi bl e connection or affiliation exists between applicant and
opposer.

Turning first to the issue of which party has priority
of use, the Board pointed out in Perma Ceram Enterprises Inc. v.

Preco Industries Ltd., 23 USPQ2d 1134, 1138 (TTAB 1992), that:

9 W judicially notice, in this regard, that "soursop,” which is one of
the goods listed in applicant’s application, is defined in The Random
House Dictionary of the English Language (2d ed. 1987) at 1824 as
meaning: "1. The large, dark green, slightly acid, pulpy fruit of a
smal | West I ndian tree, Annona nuricata, of the annona fanmly. 2. the
tree itself. A so called guanabana.” It is settled that the Board
may properly take judicial notice of dictionary definitions. See,
e.g., Hancock v. Anerican Steel & Wre Co. of New Jersey, 203 F. 2d
737, 97 USPQ 330, 332 (CCPA 1953) and University of Notre Danme du Lac
v. J. C. Gourmet Food Imports Co., Inc., 213 USPQ 594, 596 (TTAB
1982), aff’d, 703 F.2d 1372, 217 USPQ 505 (Fed. Cr. 1983).

13
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[T]he controlling law ... is that where

the mark [or trade nane] relied upon by a

plaintiff in support of its priority of use

and |ikelihood of confusion claimis nerely

descriptive ..., then the plaintiff nust

establish priority of acquired distinctive-

ness. As noted above, the priority contest

. is not solely one of who used the mark

first chronologically--rather, the test is

whi ch party first achieved secondary neaning

inits mark. See: J. T. MCarthy, Tradenarks

and Unfair Conpetition, Section 16:12 (2d ed.

1984).
It is clear fromthe record that, even if the term"SABROSO' is
initially regarded, under the doctrine of foreign equivalents,10
as being nerely descriptive of a characteristic or feature of
opposer’s products and the nature of its business, opposer has
denonstrated, as it nmust, that not only have the mark " SABROSO
and the trade nanme "SABROSO COVPANY" acquired distinctiveness,
but such occurred prior to the earliest date upon which applicant
can rely in this proceedi ng.

Specifically, opposer has shown that by no | ater than
the earliest use of the term "SABROSO' by applicant, which use
occurred, as part of its "S SABROSO " and design mark, sonetine

after the formation of applicant on June 30, 1992,11 both

10 1t is well established that the foreign equivalent of a nerely
descriptive English word or expression generally is itself merely
descriptive and is no nore registrable than the English word or
expression would be. See, e.qg., Inre Optima Int’'l, 196 USPQ 775, 777
(TTAB 1977) and cases cited therein.

11 While, as noted earlier in this opinion, applicant’s president
testified that he first used the term"SABROSO' in Florida in 1990 and
| ater used such termin interstate commerce by Septenber 1991, there
is nothing in the record, such as sales and advertising figures or
representative advertisenents, fromwhich we can infer that the term
"SABROSO' itself has acquired distinctiveness as used in connection
with applicant’s goods. Accordingly, for purposes of priority, the
only rel evant use on which applicant rely, given its disclainmer of the

14
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opposer’s "SABROSO' mark and " SABROSO COVMPANY" trade nanme had
acquired distinctiveness as a result of opposer’s substantially
excl usi ve and continuous use thereof since 1965, including
steadily growi ng sal es and advertisi ng under such designations
and recei pt of appreciable exposure at trade shows and in the
printed nmedia. Opposer’s sales, in particular, had expanded
through the late 1960's and early 1970's to include 19 foreign
countries and, beginning in 1974, opposer began to experience
rapid growh in its United States nmarkets, even adding a second
facility by 1988. In viewthereof, and in light of its trade
directory listings, annual trade show participation, |ong-
standi ng nedi a coverage and vigilance in policing the "SABROSO
nane, it is plain that to opposer’s custonmers in the trade for
fruit purees, fruit puree concentrates and fruit juice
concentrates, the mark "SABROSO' and the trade nane " SABRCSO
COVPANY" have cone to be recogni zed as designations identifying
and di stingui shing opposer and its products and that such mark
and trade nanme acquired their distinctiveness prior to the first
use of the mark "S SABROSO " and design by applicant.

This brings us, therefore, to consideration of the
pertinent factors set forth inlInre E. 1. du Pont de Nenours &
Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973), for
determ ni ng whether a |ikelihood of confusion exists. W find,
in view thereof, that confusion as to the source or sponsorship

of the parties’ goods is likely to occur. Anong other things, we

merely descriptive term"SABRCSO, " is its earliest use of the mark "S
SABRCSO " and desi gn.

15
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note that applicant does not dispute that opposer’s "SABROSO'
mar k and " SABROSO COVPANY" trade nane are substantially simlar
to applicant’s "S SABROSO " and design mark. Specifically, when
considered in their entireties, opposer’s mark and trade nane are
substantially simlar in sound, appearance and connotation to
applicant’s mark and, as used in connection with their respective
food products, create virtually the same conmerci al inpression. 12
Mor eover, while not necessarily fanmous, the record denonstrates
that to opposer’s custoners, its "SABROSO' mark and " SABROSO
COVMPANY" trade nane have becone well known and are recogni zed as
i ndi cations of quality. Cearly, if such designations and
applicant’s "S SABROSO " and design mark were to be used in
connection wth identical or closely related products, confusion
as to the source or sponsorship of the goods would be likely to
occur.

Applicant argues, however, that confusion is not likely
because its products are primarily sold through retail food
stores for consunption by ordinary consunmers whil e opposer’s
products are marketed exclusively to food manufacturers and
producers for use as ingredients. However, as correctly pointed
out by opposer in its reply brief, it is settled that the
registrability of an applicant’s mark nust be evaluated on the

basis of the identification of goods set forth in the invol ved

12 Such is especially the case when opposer’s mark and trade nane are
al so used in connection with its stylized letter "S" |ogo, since the
sound of the letter "S" woul d suggest to Spani sh-speaki ng or Hi spanic
custoners that, like the phrase "S SABROSO " in applicant’s mark
opposer’s goods al so "es sabroso," that is, they "are tasty" or "are
del i ci ous".

16
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application, regardl ess of what the record may reveal as to the
particul ar nature of the applicant’s goods, their actual channels
of trade, or the classes of purchasers to which they are in fact
sold. See, e.g., Octocom Systens Inc. v. Houston Conputer
Services Inc., 918 F.2d 937, 16 USPQd 1783, 1787 (Fed. Cr
1990) and Canadi an I nperial Bank of Comrerce, N. A v. Wlls Fargo
Bank, 811 F.2d 1490, 1 USPQRd 1813, 1815-16 (Fed. Cir. 1987).

Here, the goods set forth in applicant’s application
are neither expressly nor inplicitly limted as being for sale
t hrough retail food stores for use by the ultinmate consuners
thereof. Thus, notw thstanding applicant’s argunents that the
parties’ goods are very different in their actual use and woul d
appeal to different and unrel ated cl asses of purchasers, the
respecti ve goods nust be considered to be closely rel ated since,
as broadly identified, applicant’s goods would be suitable for
sal e through the identical channels of trade and to the sanme food
pur chasi ng agents as are opposer’s products. Applicant’s canned,
dry and frozen peas, canned bl ack beans, canned soursop, coconut
m | k and prepared sausage, as well as its barbecue, sour orange,
and garlic and onion sauces, nust be presunmed, given the absence
of any restrictions in their identification, to be suitable for
use as ingredients by the same food producers and manufacturers
as those who utilize opposer’s fruit purees, fruit puree
concentrates and fruit juice concentrates.

Consequently, while purchasers of food products

utilized as ingredients for other food products are undoubtedly

17
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sophi sticated and di scrimnating, their know edge of their
product needs, sources of supply and the costs invol ved does not
mean, even if they were to recognize the slight differences
between applicant’s "S SABROSO " and design mark and either
opposer’s "SABROSO' mark or its "SABROSO COVWANY" trade nane,
that they would be immune from confusion as to the source or
sponsorship of the parties’ products. Such purchasers, for
exanpl e, could reasonably believe, upon encountering applicant’s
canned soursop or its coconut mlk, that opposer had sinply
expanded its existing product line to include another processed
fruit product, or they could assune, upon initial exposure in the
mar ket pl ace to any of applicant’s other goods, that opposer had
entered a new but related line of food products. In either
event, confusion as to origin or affiliation of the respective
goods woul d be likely.

Finally, while we note that neither party has
experienced any incidents of actual confusion as a result of the
cont enpor aneous use of their respective marks and opposer’s trade
name, suffice it to say that such is not a neaningful factor in
this case since the record fails to indicate that, for a
significant period of tine, applicant’s sales of its goods and
any advertising thereof have been so appreciable and conti nuous
that, if confusion were |likely to happen, any instances of actual
confusi on woul d have occurred and been brought to the parties’
attention. See, e.g., Gllette Canada Inc. v. Ranir Corp., 23
USPQd 1768, 1774 (TTAB 1992).

18



Opposition No. 95, 968

Deci sion: The opposition is sustained and registration

to applicant is refused.

R F. G ssel
T. J. Quinn
G D. Hohein

Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board
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