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Qpi ni on by Hohein, Adm nistrative Trademark Judge:

M COM Communi cations Corp. has filed an application to
regi ster the mark "SNAPS' for "a system network architecture
protocol emrulator for use in tel econmunications systens to enabl e
traffic to be transmtted over a wi de area network

asynchronousl y".*

' Ser. No. 74/513,785, filed on April 18, 1994, which alleges a bona
fide intention to use the mark in comerce.
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Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground that
applicant's mark, when applied to its product, so resembles the
mark "SNAPS," which is registered for "computer programs for use
in network architectures and computer programs for use in
interfacing and integration between and among various computer
environments and various computer mainframes,” ? as to be likely
to cause confusion, mistake or deception.

Applicant has appealed. Briefs have been filed, but an
oral hearing was not requested. We affirm the refusal to
register.

Inasmuch as the marks herein are identical in all
respects, the issue of likelihood of confusion essentially
depends upon whether the respective goods are closely related.
It is well settled, in this regard, that goods need not be
identical or even competitive in nature in order to support a
finding of likelihood of confusion. Instead, it is sufficient
that the goods are related in some manner and/or that the
circumstances surrounding their marketing are such that they
would be likely to be encountered by the same persons in
situations that would give rise, because of the marks employed in
connection therewith, to the mistaken belief that they originate
from or are in some way associated with the same producer or

provider. See, e.Q. , Monsanto Co. v. Enviro-Chem Corp., 199 USPQ

’ Reg. No. 1,930,500, issued on Cctober 31, 1995, which sets forth
dates of first use of January 31, 1983.
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590, 595-96 (TTAB 1978) and In re International Tel ephone &
Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

Appl i cant argues, however, that its goods pertain to
har dware used in the tel ecomruni cations industry, while those of
registrant relate to software utilized in the conputer industry.
Specifically, applicant maintains that:

Applicant’s trademark identifies a specific

branch of the tel ecomuni cations market - -

asynchronous transm ssion over a w de area

network (WAN). The cited registration cannot

relate to such asynchronous transmi ssion in

t he tel econmuni cations industry since it does

not even relate to the tel ecommunications

i ndustry.

In view of the above, the custoners for
applicant’s systens are different fromthe

custoners of the prograns identified by the

cited registration. This prevents any

confusion or |ikelihood of confusion from

occurring.

The Exam ning Attorney, on the other hand, correctly
notes that the issue of |ikelihood of confusion nust be
determ ned on the basis of the goods as they are identified in
the application and the cited registration, citing Canadi an
| mperial Bank of Commerce, N. A v. Wlls Fargo Bank, 811 F. 2d
1490, 1 USPQ2d 1813, 1816 (Fed. G r. 1987) and Paul a Payne
Products Co. v. Johnson Publishing Co., Inc., 473 F.2d 901, 177
USPQ 76, 77 (CCPA 1973). Here, the Exam ning Attorney argues,
applicant’s system network architecture protocol emnulators for
use in tel econmuni cati ons systens to enable traffic to be
transmtted over a wide area network asynchronously and
registrant’s conputer progranms for use in network architectures

and conputer prograns for use in interfacing and integration



Ser. No. 74/513, 785

bet ween and anong vari ous conputer environnents and vari ous
conputer mai nfranmes are, on their face, "very closely related ..
because they both are used to perform conputer networking
functions.”™ Gven such simlarity, the Exam ning Attorney
contends that "it is reasonable to suppose that the goods woul d
be found in the sane channels of trade and [would be] sold [toO]
t he sane group of purchasers, nanely, those concerned with the
operation of conputer networks."

In particular, the Exam ning Attorney further asserts
t hat :

The reference to "tel econmuni cati ons
systens”, "w de area networks" and an
asynchronous node of operation, is not
sufficient tolimt and differentiate the
applicant’s goods fromthose of the
regi strant principally because the neani ng of
the word "tel ecormuni cati ons” is vague and
indefinite. Likew se, given that the
registrant’s software is for use in network
architectures and is not limted to | ocal
area networks (LAN) or wi de area networks
(WAN), it nust be interpreted as covering all
types of networks. In re El abaum]|sic,

El baum, 211 USPQ 639 (TTAB 1981).

Simlarly, the asynchronous node of operation
of the applicant’s hardware is insufficient
to differentiate its goods fromthe
registrant’s software because it is not known
whet her or not the registrant’s goods operate
i n synchronous or asynchronous node.

Moreover, it is not the node of operation
which is significant here but rather the
overall function or purpose of the goods

whi ch, as far as the descriptions of the
goods are concerned, appears to be identi cal
or at least very closely rel ated.

Wth respect to the price of the goods
in question and the identity and
sophi stication of the purchasers, assuni ng
arguendo that the applicant’s product is
expensi ve and purchased by sophisticated
buyers after careful deliberation, the record
fails to denmonstrate that confusion is
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unl i kely because the registrant’s product nay
al so be expensive and directed to the sane

cl ass of purchasers. |In this regard, it nust
be noted that the fact that purchasers are
sophi sticated or know edgeable in a
particular field does not necessarily nean
that they are sophisticated or know edgeabl e
in the field of trademarks or inmmune from
source confusion. See In re Deconbe, 9
USPQ2d 1812 (TTAB 1988); In re Pellerin

M I nor Corp., 221 USPQ 558 (TTAB 1983). As
to the identity of the consuners of the goods
at issue, the claimthat the applicant’s
product is sold to those in the

t el econmuni cations field and the registrant’s
goods are not is sinply not supported. @G ven
t he vague neani ng of "tel econmunications” and
the clear inference fromapplicant’s
identification of goods that its software is
used for conmunication purposes, it nust be
concl uded that applicant’s and registrant’s
products are sold to the sane popul ati on of
consuners or at |east an overl appi ng

popul ati on of consuners.

W agree with the Exam ning Attorney that confusion is
likely. As our principal reviewing court held, in reviewing a
deci sion by the Board finding a |ikelihood of confusion between
the marks "OCTOCOM " "OCTOCOM' and a stylized "O' design for data
comuni cati ons equi prent - - nanely, nodens, and the virtually
i dentical mark "OCTACOWM for conputer prograns and manual s
therefor sold as a unit:

[ T] he record supports no other factual
findings but that nodens and conputer
prograns are commonly used together in
net wor ki ng, could cone from a single source,
and be identified with the same mark. ....
W agree with the board that purchasers woul d
| i kely be confused when goods as cl osely

rel ated as nodens and conputer prograns are
sold under the virtually identical marks of
these parties. Thus, the Board s decision
denying registration ... of the OCTOCOM mar ks
for "nmodens" is affirned.
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Oct ocom Systens Inc. v. Houston Conputer Services Inc., 918 F. 2d
937, 16 USPd 1783, 1788 (Fed. Cir. 1990). Sinmlarly, the
respective goods involved in this case are, on their face, so
closely related that, when sold under the identical (if not also
arbitrary) mark "SNAPS," confusion as to their source or
sponsorship is likely to occur. Both applicant’s system network
architecture protocol enulators for use in transmtting

t el econmuni cations traffic asynchronously over w de area networks
and registrant’s conputer prograns for use in network
architectures and its conputer progranms for use in interfacing
and integrating conmputer environnents and mai nframes woul d find
application in asynchronous tel econmunications systens. They
consequent|ly woul d be sold through the sane channels of trade to
t he sane cl asses of purchasers, such as tel econmunications
systens engi neers, designers and managers. Circunstances
accordingly are such that, even anong know edgeabl e and
technically sophisticated custoners, confusion as to the origin
of the respective goods, or mstakenly attributing a commobn
association thereto, is likely.

Deci sion: The refusal under Section 2(d) is affirmed.

J. D. Sans

E. J. Seeher man

G D. Hohein
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board
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