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Opi nion by Quinn, Adm nistrative Trademark Judge:
An application has been filed by Zura Sports, Inc.
regi ster the mark SPEEDRAY for “water sports equi pnent,

nanmel y ki ckboards.”?

1 Application Serial No. 74/559,360, filed August 10, 1994,
all eging a bona fide intention to use the mark in conmerce.

to
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Regi strati on has been opposed by Speedo Hol dings B. V.
under Section 2(d) of the Act on the ground that
applicant’s mark, if applied to applicant’s goods, would so
resenbl e opposer’s previously used and regi stered SPEEDO
marks for a full line of swi mwar, water sports equi prment
and gear, including kickboards, as to be likely to cause
conf usi on.

Applicant, in its answer, denied the salient
al l egations of |ikelihood of confusion.

The record consists of the pleadings; the file of the
i nvol ved application; certified status and title copies of
opposer’s pl eaded regi strations, excerpts fromprinted
publications retrieved fromthe NEXI S dat abase, and
applicant’s responses to opposer’s interrogatories and
requests for adm ssions, all introduced by way of opposer’s
notice of reliance. Applicant attenpted to introduce, by a
notice of reliance, a conputer print out retrieved froma
data base entitled “Brands and Their Conpanies.” Bot h
parties filed briefs on the case.?

Before turning to the nerits of the |likelihood of
confusion claim we direct our attention to the evidentiary

obj ecti ons nmade by each party in their briefs on the case.

2 Opposer requested an oral hearing, but later wthdrew the
request.
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We first turn to applicant’s hearsay objection to certain
of the printed publications listed in opposer’s notice of
reliance. For the reasons set forth by opposer inits
reply brief, the objection is overruled. This evidence is
adm ssible for what the publication excerpts show on their
face (but not for the truth of the matters contai ned
therein). Mdwest Plastic Fabricators Inc. v. Underwiters
Laboratories Inc., 12 USPQ2d 1267 (TTAB 1989), aff’d, 906
F.2d 1568, 15 USP2d 1359 (Fed. Cr. 1990). Wth respect
to opposer’s objection, opposer contends that the conputer
print out submtted by applicant is inadm ssible hearsay
and i s inconpetent evidence of third-party uses of simlar
marks. We agree. The search report is neither a printed
publication nor an official record as contenpl ated by
Trademark Rule 2.122(e). Wyerhaeuser Co. v. Katz, 24
USPQ2d 1230 (TTAB 1992). Accordingly, opposer’s objection
is sustained and the print out does not formpart of the
record for our consideration.

We now turn to the claimof priority and |ikelihood of
confusion. (QOpposer has made of record the foll ow ng
registrations® SPEEDO for “men’s and wonen’s sports shirts

both knitted and woven, wal ki ng shorts, |eisure jackets for
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4 “men’s and

i nformal wear, underwear and swimsuits”,
wonen’ s sport shirts, both knitted and woven, wal ki ng
shorts, leisure jackets for informal wear, underwear, swm
suits, junpers, slacks, track suits and bathing caps”,?®
“protective goggl es”,® SPEEDO and SPEEDO and desi gn for
“transportabl e swimm ng pools, non-notorized surfboards,

ki ckboards, balls, balloons, bar-bells, horizontal bars,
bats for ganes, body devel opers in the nature of exercising
machi nes, golf clubs, dunmb-bells, hockey sticks, squash
racquets, tennis racquets and tennis nets, roller skates,
skate boards, row ng exercisers, cricket and golf bags,
swi mmi ng paddl es (hand), [and] flippers”,’ SPEEDO and desi gn

8

for “footwear”,® and SPEEDO and design for “eye protection

goggl es for sports activities, surfing, sailing and

9

W ndsurfing”. In view of opposer’s ownership of valid and

3 Regi stration No. 1, 464, 368 was canceled by the Ofice under
Section 8.

4 Regi stration No. 718,276, issued July 11, 1961; renewed.
5 Regi stration No. 1,011,585, issued May 27, 1975; renewed.
6 Regi stration No. 1,012,121, issued June 3, 1975; renewed.

7 Regi stration Nos. 1,169,452 and 1, 169, 451, respectively, issued
Sept enber 15, 1981; conbined Sections 8 and 15 affidavit filed.

8 Regi stration No. 1,183,860, issued Decenber 29, 1981; conbined
Sections 8 and 15 affidavit fil ed.

° Regi stration No. 1,593,159, issued April 24, 1990; conbi ned
Sections 8 and 15 affidavit fil ed.
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subsisting registrations for its pleaded marks, there is no
issue with respect to opposer’s priority. King Candy Co.,
Inc. v. Eunice King’s Kitchen, Inc., 496 F.2d 1400, 182
USPQ 108 ( CCPA 1974).

Qur determ nation under Section 2(d) of the Act is
based on an analysis of all of the probative facts in
evidence that are relevant to the factors bearing on the
i keli hood of confusion issue. Inre E. |. du Pont de
Nenmours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). As
dictated by the evidence, different factors may pl ay
domnant roles in determning |ikelihood of confusion.
Kenner Parker Toys v. Rose Art Industries, 963 F.2d 350, 22
USPQ2d 1453, 1456 (Fed. Cir. 1992). The factors deened
pertinent in the proceedi ng now before us are di scussed
bel ow.

Wth respect to the goods, both parties use their
mar ks in connection with identical products, nanely
ki ckboards. In addition, opposer’s marks are used on
swi mrvear and water sport goods which are closely related to
ki ckboards. The goods clearly travel in the same channels
of trade and are bought by the sane classes of ordinary
pur chasers.

Turning next to the marks SPEEDO (with or w thout the

desi gn) and SPEEDRAY, we find that they are different in
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sound and appearance and that they are significantly
different in overall comercial inpression. W recognize,
of course, that the marks are simlar to the extent that
both have a “SPEED’ prefix. However, it can hardly be

di sputed that the term “speed” is suggestive when used in
connection wth kickboards and, for that matter, with any
of a nunber of the swinmm ng products |isted in opposer’s
registrations.'® In any event, the marks nust be conpared
intheir entireties, and, in doing so, we conclude that the
marks are different. Tektronix, Inc. v. Daktronics, Inc.,
534 F.2d 915, 189 USPQ 693 (CCPA 1976). Opposer’s mark is
a play on the word “speed” alone. Applicant’s mark, on the
ot her hand, likely would be perceived as a play on “ray” or
“stingray”, a sea creature that glides swftly through the
wat er. ' Applicant’s mark SPEEDRAY conjures up that inmage,
suggesting that the user of applicant’s kickboard will nove
through the water in the sanme fashion. Thus, while both
mar ks convey the idea of speed, SPEEDO and SPEEDRAY do so

inentirely different ways.

0 The Board takes judicial notice of the dictionary listing for
the word “speed”: “the act, action or state of noving swiftly.”
Webster’s Third New International Dictionary (1976).

1 Applicant, in its response to interrogatory no. 5, indicates
that the neaning of the mark “is that the product conbines speed
with a distinctive shape.”
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We note applicant’s adm ssion that “the mark SPEEDO i s
fanous in the field of swimwar.” Applicant denied,
however, that “the mark SPEEDO is fanous (or well known) in
the field of water sports equi pnent and accessories.” W
further note applicant’s adm ssion that “it is not aware of
any trademark consisting of the term SPEED, alone or in
conjunction with other ternms, for sw mwear or water sport
equi pment or accessories.” Mreover, opposer’s NEX S
evi dence attests to the w despread exposure of opposer’s
SPEEDO marks in the marketplace. Although the factors of
the fame of opposer’s SPEEDO marks in connection with
swi mrvear, and the absence of any third-party uses of
“speed” marks are inportant factors, we sinply find that
these factors are outwei ghed by the significant differences
in overall commercial inpressions of the marks. G H Mimm
& Cie v. Desnoes & CGeddes, Ltd., 917 F.2d 1292, 16 USPQd
1635 (Fed. Cr. 1990); Kellogg Co. v. Pack’em Enterprises,
Inc., 951 F.2d 330, 21 USPQ2d 1142 (Fed. Cr. 1991), aff’'g
14 USPQ2d 1545 (TTAB 1990); and Stouffer Corp. v. Health
Val | ey Natural Foods Inc., 1 USPQ2d 1900 (TTAB 1986),
aff'd, No. 87-1292, (Federal Circuit Sept. 30, 1987).

Wth respect to actual confusion, opposer points to an
interrogatory answer (no. 20(a)), contending that the

record shows at | east one instance of actual confusion:



Opposi tion No. 97,621

“Applicant has not w tnessed or obtained any know edge or

i nformation regardi ng confusion or the |ikelihood of
confusi on, however, on or about February, 1995, M. Paul A
Reeder [applicant’s president] received a single phone cal
in which he believes the caller asked for information
regardi ng the * SPEEDORAY’ . This is hardly probative

evi dence of actual confusion. W can only speculate as to
the reason behind the alleged msstatenent. The absence of
probative evidence of actual confusion, while a factor to
be considered, is not significant here. Although the
record reveals that applicant has commenced use of its
mark, the record is silent regarding the extent of the use.
Thus, we have no way of gauging the opportunity for actual
confusion to arise in the marketplace. |In any event, the
applicable test is |ikelihood of confusion.

Finally, opposer questions applicant’s intent in
adopting the mark SPEEDRAY. Qpposer points to applicant’s
know edge of opposer’s mark prior to applicant’s adoption
of the mark SPEEDRAY. Suffice it to say that this fact,
standi ng al one, does not denonstrate any bad faith adoption
by applicant. Further, opposer’s conparison of the design
feature in its mark with the shape of applicant’s kickboard
(as shown in applicant’s advertisenents) is stretching the

bounds of 1 magi nati on.
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Based on the relatively small record before us, we see
the Iikelihood of confusion claimasserted by opposer as
anounting to only a specul ative, theoretical possibility.
Language by our primary review ng court is helpful in
resolving the |ikelihood of confusion controversy in this
case:

We are not concerned with nere

t heoretical possibilities of confusion,
deception or mstake or wwth de mnims
situations but with the practicalities

of the commercial world, with which the
trademark | aws deal

El ectronic Design & Sales Inc. v. Electronic Data Systens
Corp., 954 F.2d 713, 21 USPQ2d 1388, 1391 (Fed. Cr. 1992),
citing Wtco Chemcal Co. v. Witfield Chemcal Co., Inc.
418 F.2d 1403, 1405, 164 USPQ 43, 44-45 (CCPA 1969), aff'g
153 USPQ 412 (TTAB 1967).

Here, we find that consunmers famliar with the mark
SPEEDO for swi mrear and water sports equi pnent, including
ki ckboards, would not believe that applicant’s SPEEDRAY
ki ckboards emanate fromthe sanme source. The difference
between the marks in overall conmercial inpressions is so
significant that confusion is not |likely to occur even when
the marks are applied to identical and/or closely rel ated

goods.

Deci sion: The opposition is dism ssed.
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