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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

NBC Fourth Realty Corp. has opposed the application of
Peavey El ectronics Corporation to register the mark T- MAX

for "musical instrunent anplifiers."1

1 Application Serial No. 74/499,536, filed March 14, 1994, and
asserting first use and first use in commerce on or before
January 20, 1994.
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As grounds for opposition, opposer has alleged that it
owns three federal registrations for the mark T.J. MAXX for
"retail departnent store services"?, that it has used the
mark T.J. MAXX in connection with such services since at
| east as early as March, 1977; that applicant's nusical
instrunment anplifiers are intended to be offered through the
same channels of commerce and to the sane cl ass of
purchasers as opposer's services; and that applicant's mark
so resenbl es opposer's marks as to be |ikely, when applied
to applicant's goods, to cause confusion, or to cause
m st ake, or to deceive.

In its answer, applicant has denied the salient
al l egations of the notice of opposition.

The record includes the pleadings; the file of the
opposed application; the deposition testinony, with
exhibits, of opposer's w tness Karen Coppol a; and the
deposition testinony, wth exhibits, of applicant's w tness
Hartl ey D. Peavey. Opposer has also subm tted under notice
of reliance its three registrations pleaded in the notice of
opposition. Two of the registrations are for marks in

stylized form which are reproduced bel ow

2 Registration No. 1,199,126 for T.J. MAXX (stylized, with
design), issued June 22, 1982, and asserting first use and first
use in comerce on March 27, 1977; Registration No. 1,495, 462
for T.J. MAXX (stylized), issued July 5, 1988, and asserting
first use and first use in comrerce on February 17, 1985; and
Regi stration No. 1,637,243 for T.J. MAXX, issued March 5, 1991,
and asserting first use and first use in comrerce in March,
1977.
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Regi stration No. 1,199,126

Regi stration No. 1,495, 462

Regi stration No. 1,637,243 T.J. MAXX

Applicant has submtted under notice of reliance its federa
registration3 for the mark MAX; the responses of opposer to
interrogatory Nos. 3, 5, 6, 7, 8, 10, and 14 of applicant's
first set of interrogatories; opposer's responses to
applicant's first set of requests for adm ssion; and certain
docunents from anot her proceedi ng before the Board,
consisting of a brief and opposer's predecessor's responses

to interrogatories.?

3 Registration No. 1,454,016, issued August 25, 1987, for bass
guitar anplifiers, asserting first use in January, 1983 and
first use in commerce in COctober, 1983.

4 The subm ssion of the docunments froma prior proceeding was
t he subj ect of a Board order of Septenber 16, 1996.
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The parties have fully briefed the case. An oral
heari ng was not request ed.

Appl i cant describes itself as one of the |arger
manuf act urers of professional nusical equipnment in the
United States. The record shows that applicant nmanufactures
drums, guitars, nusical instrunent anplifiers, public
address systens, m crophones, and ot her goods for use by
pr of essi onal nusicians. Applicant has 31 facilities and
markets its goods in the United States and 103 foreign
countries. The product on which applicant uses the mark T-
MAX is a bass anplifier featuring a conbination of
transi stors and vacuumtubes. It is a high-perfornmance
conponent for use by professional nmusicians. It is marketed
separately and, in order to be used, nmust be conbined with a
musi cal instrunent and one or nore | oudspeakers.

Applicant's suggested list price for the goods is between
$900 and $1, 000, although the record shows that the goods
have al so been offered for $729.99. Applicant nmarkets its
anplifiers through specialty nusic retailers and through
di stributors specializing in nusical products.

Opposer's licensee® uses the its pleaded marks in
connection with retail departnent store services; opposer
and its predecessors have used the mark T.J. MAXX in

connection with such services since 1977. Qpposer now

5 The term "opposer” will be used herein to refer to both
opposer and its |icensee.
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operates a chain of 590 off-price departnent stores | ocated
t hroughout the United States and characterizes itself as the
nation's largest off-price famly apparel retailer.® The
average selling area of such stores is approxinmately 25,000
square feet. Mst of the goods sold in opposer's stores are
offered at prices | ess than $100, and opposer has not
offered any itenms at prices higher than $500. COpposer's
annual sal es under the marks in the fiscal year ending
January, 1995 approached $3 billion. QOpposer advertises its
services in nedia of general circulation, including

tel evi sion, radio, newspapers and magazi nes such as Peopl e,

d anour, Madenoiselle, Elle, New Wman, and Wwrman's Day; its

antici pated marketing expenditures for 1996 were
approximately $42 mllion.

Priority of use is not in issue, as opposer's three
registrations are of record. King Candy Co. v. Eunice
King's Kitchen, 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).
Mor eover, the evidence shows that opposer began using its
marks prior to applicant's clained date of first use of
January 20, 1994.

Wth respect to the issue of |ikelihood of confusion,
opposer argues that nusical instrunent anplifiers are a
common el ectroni c product that can be found in departnent

stores, and that the public that frequents opposer's stores

6 Opposer defines an "off-price" store as "a store that sells
departnent store itenms at 20 to 60 percent |ess than regul ar
departnent store prices.”
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woul d not be surprised to find nusical instrunment anplifiers
offered there. W are not persuaded by this argunent.
Qpposer itself has never carried nusical instrunents or
anplifiers for nusical instrunents. |In fact, the goods
offered in opposer's stores’ are substantially different in
nature fromapplicant's goods. Opposer's goods are
primarily for adornnment of the person or for use in the
honme.8 Applicant's goods are for use only with nusical
instrunments and are for professonal, avvocational or
recreational use, nost likely outside the home. Applicant's
goods are al so expensive relative to opposer's goods.?®
Qpposer urges the Board to interpret the neaning of

"retail departnent store services" to enconpass nore and

7" Alist of approximately 125 ki nds of goods, described by
opposer's vice president of marketing as an accurate
representative sanpling of products sold in opposer's stores,

i ncl udes goods that nmay be categorized as clothing, clothing
accessories, jewelry, |eather goods, |uggage, carrying bags,
stationery, footwear, eye wear, cosnetics, body and bath
accessories, gifts, hair wear, golf novelties, car accessories,
ganmes, books, linens, bedding, table accessories, kitchen
accessories, glassware, dinnerware, tableware, |anps, clocks,
cookwar e, decor itens, paper goods, and furniture. (See
deposition of Karen Coppola, p. 41 and Exhibit 37 thereto.) The
record indicates that applicant has carried small kitchen
appl i ances, such as bl enders and automatic coffee makers. We
al so note opposer's statenent that it carries "consuner

el ectronics,"” such as watches, electric clocks and conputer
software, and "big ticket" appliances, such as m crowave ovens.
8 W acknowl edge opposer's statenment that it is an
"opportunistic" retailer, in that it varies the types of goods
carried in its stores in accordance with the supplies discovered
by its buyers in the |larger marketplace. However, we cannot
assune that opposer would carry a type of nerchandise that is
entirely different in nature fromits usual goods.

9 W recognize that applicant's identification of goods coul d
enconpass |l ess costly anplifiers; however, opposer has submtted
no evi dence regarding what a | ess expensive anplifier would
cost.
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different types of nerchandi se than those carried by
opposer. It is, of course, well established that, in a
proceedi ng such as this one, the question of I|ikelihood of
confusi on nust be determ ned on the basis of a conparison of
t he goods and services set forth in the application and the
regi strations at issue, rather than on the basis of evidence
adduced as to the nature and character of the parties' goods
and services. COctocom Systens Inc. v. Houston Conputers
Services Inc., 918 F.2d 937, 16 USPQRd 1783 (Fed. G r

1990); see al so Canadi an | nperial Bank of Commerce v. Wells
Fargo Bank, N A, 811 F.2d 1490, 1 USP2d 1813 (Fed. Cr
1987). However, on the evidence before us, we cannot
conclude that nusical instrument anplifiers are a type of
itemthat the rel evant custonmers woul d expect to find in
retail departnent stores. In particular, opposer has not
subm tted any evidence to show that other departnent stores
m ght carry nusical instrunment anplifiers. To the contrary,
applicant's witness has testified that its goods are not
sold in departnent stores; that he knows of no such
anplifiers being sold through departnent stores; and that it
is typical of applicant's industry to sell such goods only

t hrough speci alized nusical outlets. | nasnuch as nusi cal
instrunment anplifiers are not offered through departnent
stores but through other channels of trade, we find that
opposer has not denonstrated any degree of rel atedness
between the services identified in its registrations and the

goods identified in the applicant's application.
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Turning to the marks thensel ves, we note that the marks
are intended to create different inpressions: the record
shows that T.J. MAXX was devised to suggest the nane of a
fictional person; we are not persuaded by opposer's
suggestion that the raised periods in its stylized marks
are likely to be m staken for hyphens, thereby defeating the
i npression of a person's nane. By contrast, applicant has
testified that the letter "T" inits mark is intended to
suggest the word "tube,"10 and that the rel evant custoners
woul d recogni ze this suggestion. Although the marks share
sone simlarities in spelling and pronunciation, and both
parties' marks suggest the concept of "maximum" we find
that overall the marks | ook and sound different and create
di fferent conmmercial inpressions.

We are al so not persuaded by opposer's argunment that
the very great |level of public recognition that its mark has
achi eved should affect the breadth of protection afforded to
it inthis case. The record indicates that any fanme that
attaches to opposer's mark relates to the off-price
retailing of clothing and fashion accessories. |t has not
been shown that prospective purchasers of mnusical instrunment
anplifiers would believe that such goods originate with
opposer.

Applicant's goods are not |likely to be purchased on

i mpul se: they are expensive and their purchase inplies a

10 The T-MAX anplifier differs fromapplicant's MAX anplifier in
that it incorporates vacuum tube technol ogy.
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related investnment in other costly equipnent, nanely a

musi cal instrunment and | oudspeakers. Applicant's goods,
bei ng el ectroni c devi ces whose purpose is the production of
sound, cannot be judged by visual inspection and are |ikely

to provoke a nore careful exam nation prior to purchase.

Upon consi deration of the other relevant factors of
whi ch we have evidence, in accordance with the gui dance of
In re E.I. DuPont DeNemours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973), there is little reason to believe that
confusion as to the source of the parties' goods and
services would ari se.

The two parties' custoners differ substantially.
Qpposer clains the general public as its market, but nore
specifically describes its target custonmers as wonen between
the ages of 25 and 50, being fashion conscious and very
val ue driven.1l By contrast, applicant describes its target
custoners as professional nusicians, representing between
one and one-half to two percent of the popul ati on, who woul d
be likely to seek the advice of know edgeabl e sal es
personnel 12 and even to test the goods before buying them

The parties' advertising channels and narketi ng net hods

also differ. Opposer advertises its stores in nedia of

11 Opposer's 1994 annual report, p. 34, included as Exhibit 2 to
deposition of Karen Coppol a.

12 Applicant testified that it offers training to sone of its
dealers with respect to the proper utilization of the goods.
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general circulation, such as television, radio, |ocal

newspapers, and periodicals such as People, d anour,

Madenoi sell e, Elle, New Wonan, and Wonan's Day. |Its

advertisenments typically refer to many itens of nerchandi se
of a wide variety. By contrast, the record shows that
applicant's goods are advertised through press rel eases
directed to nedia specializing in the nusic industry; print
advertisenments featuring a single item an advertising

cat al ogue sinul ating a nmagazi ne, called Peavey Mbnitor,

whi ch includes articles regardi ng nusical equi pnrent and
whi ch features only nusical sound equi pnent; brochures
featuring only nmusical sound equi pnment; and press notices
appearing in nusical specialty publications.

Qur analysis indicates that the parties' marks are
di stingui shabl e; that applicant's goods are not offered
t hrough department store trade channels; and that the
parties' respective goods and services are marketed to
|argely different classes of custoners under circunstances
that are unlikely to bring the subject marks into conflict.
Accordingly, we cannot find that confusion, mstake or
deception is likely to arise fromthe use of applicant's
mark on its goods.

Deci sion: The opposition is dism ssed.

J.D. Sans
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R L. Sinmms

E. J. Seeherman
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board

11



