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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application has been filed by Donald W Magyar to
regi ster the mark SEXCESS for "cosnetics, nanely,
perfunery. "1

Regi strati on has been opposed by Paco Rabanne Parf uns,

S. A 2 under Section 2(d) of the Act on the ground that

1Application Serial No. 74/334,463, filed Novenber 25, 1992,
alleging a bona fide intention to use the mark in conmerce.

2The original opposition was filed by Aranbel, S.A  \When the

pl eaded registration was assigned to Paco Rabanne Parfuns, S. A,
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applicant's mark, when applied to applicant's goods, so
resenbl es opposer's previously used and regi stered mark
EXCESS for "perfunme, personal deodorants, body soap, body
oils, lotions and powder, bath gel and salt, hair shanpoo,
aftershave col ogne, eau de toilette and |ipstick, eyeliner,
eyeshadow, mascara and blush"3 as to be |likely to cause
confusion, or to cause m stake, or to deceive.

Applicant, in his answer, denied the salient
al l egations of |ikelihood of confusion.

The record consists of the pleadings; the file of the
i nvol ved application; trial testinony (wth related
exhi bits) taken by each party; and a status and title copy
of opposer's pleaded registration introduced by opposer's
notice of reliance.4 Both parties filed briefs on the case.
An oral hearing was not request ed.

Qpposer has nmade of record, as noted above, a status
and title copy of its pleaded registration for the mark
EXCESS. Thus, there is no issue with respect to opposer's
priority. King Candy Co., Inc. v. Eunice King' s Kitchen,
Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).

the two entities were joined as party plaintiffs. Paco Rabanne
Parfums, S.A. is hereby substituted as the party plaintiff in
this proceeding. Fed. R Civ. P. 25(c).

SRegi stration No. 1,848,910, issued August 9, 1994. The
assignnent to the present opposer is recorded in the Ofice at
reel 1261, frame 0405.

4Applicant has referred to a dictionary definition of the term
"excess." Although a copy of the dictionary |isting was not
subm tted, we take judicial notice of this evidence and, thus,
have considered it in reaching our decision. The termis
defined as "action or conduct which goes beyond the usual,
reasonable or lawful limt; lack of noderation, intenperance,
overi ndul gence. "
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A determ nation of |ikelihood of confusion requires an
anal ysis of the relevant factors listed in In re E |I. duPont
de Nemoburs & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
In any likelihood of confusion anal ysis under Section 2(d)
of the Act, two key considerations are the simlarities
between the marks and the simlarities between the goods.

In the present case, as conceded by applicant (brief, p. 3),
the goods are legally identical. |ndeed, opposer's and
applicant's perfunme are assunmed to travel in the sane
channel s of trade and to be bought by the sanme cl asses of
pur chasers.

In view of the legal identity between the goods, we
turn to focus our attention, as have the parties, on the
crux of the controversy, that is, the
simlarities/dissimlarities between the marks EXCESS and
SEXCESS. The Board notes, at the outset, that when marks
appear on identical goods, as here, the degree of simlarity
bet ween the marks necessary to support a concl usion of
I'i kel i hood of confusion declines. Century 21 Real Estate
Corp. v. Century Life of America, 970 F.2d 874, 23 USPQd
1698, 1700 (Fed. G r. 1992). Further, in considering the
mar ks, we have kept in mnd the nornmal fallibility of human
menory over tinme and that the average consuner retains a
general rather than a specific recollection of trademarks
encountered in the nmarketpl ace.

Applicant took the testinony of Dr. Joan Young, a

retired college professor of English. Dr. Young's training
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i ncluded a year of graduate study in English, and applicant
has presented her as a | anguage expert. Dr. Young testified
as to sone of the differences between the marks. However,
certain other portions of her quite candid testinony are
revealing. Dr. Young pointed out that applicant's mark is,
in linguistics term nology, a "portmanteau” word, that is, a
bl ended word forned from other words. She gave the exanple
of "brunch" which is a blend of the words "breakfast" and
"lunch." Al though bl ended words typically are formed from
the parts of other words, applicant's mark, according to Dr.
Young, is formed fromtwo entire words, nanmely "sex" and
"excess." Dr. Young al so conceded that an innate
characteristic of languages is for "the |ast sound of one
word [to] be slid into the next.” In this connection, she
acknow edged that a phrase conprising the word "excess"
preceded by a word ending with the "ess" sound (such as,
"across" or "likes") could be heard as "sexcess" (conpare
"She |i kes Excess." versus "She |ikes Sexcess.").

W find that the marks EXCESS and SEXCESS, when applied
to identical and/or closely related cosnetics and
toiletries, are likely to cause confusion. Sinply put, the
simlarities between the marks outwei gh the differences.

The marks | ook and sound alike. As acknow edged even by
applicant's expert, applicant's mark is a blend of "sex" and
"excess." And, while the marks may have slightly different
meanings, it is likely that consumers, upon encountering the

mar ks EXCESS and SEXCESS on perfunme, will ascribe sonewhat
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simlar neanings to the marks, given the general practice of
mar ket i ng perfunme as enhanci ng the sexual allure of the
person wearing the perfune.

Opposer contends that its product sold under the mark
EXCESS "has been actively pronoted and has enj oyed enor nous
commerci al success." Indeed, the testinony of Robert
McCorm ck (vice president of a distributor in the United
States of opposer's products) indicates that opposer has
pronoted its products in a variety of ways throughout the
country and that opposer has enjoyed success with its
products. However, to the extent that opposer would urge us
to conclude that its mark is fanous, the evidence falls
short of establishing that the mark has achi eved the status
of a "fanmous" mark. Conpare: Kenner Parker Toys v. Rose
Art Industries, 963 F.2d 350, 22 USPQ2d 1453, 1456 (Fed.

Cr. 1992).

We concl ude that consuners famliar with opposer's
perfume and rel ated cosnetic products sold under its mark
EXCESS woul d be likely to believe, upon encountering
applicant's mark SEXCESS for perfune, that the goods
originated wwth or were sonehow associated with or sponsored
by the sane entity.

Deci sion: The opposition is sustained and registration

to applicant is refused.

E. J. Seeherman
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T. J. Quinn

C. E Wilters
Adm ni strative Trademark Judges
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