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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Rudol f WIld GrH & Co. KG has opposed the application
of TransNational, Inc. to register CALIFORNIA SUN as a
trademark for cola and other carbonated soda beverages.! As

grounds for opposition, opposer has alleged that it first

1 Application Serial No. 74/286,888, filed June 22, 1992, based
on an asserted bona fide intention to use the mark in conmnerce.
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used the mark CAPRI SUN for fruit drinks as early as
August 31, 1978, which date is earlier than the June 22,
1992 filing date of applicant's intent-to-use application;
that it has continuously used the mark in connection with
fruit drinks since 1978; that it owns a nunber of
regi strations for marks consisting of or containing the
words CAPRI SUN for fruit drinks; that each of these marks
is part of a famly of marks;?2 that opposer began using its
CAPRI SUN famly of marks prior to the filing date of
applicant's CALI FORNI A SUN application; that applicant's
mar k CALI FORNI A SUN so resenbl es opposer's CAPRI SUN fam |y
of marks as to be likely, when used on or in connection with
applicant's goods, to cause confusion, or to cause m stake,
or to deceive; and that CALI FORNI A in CALI FORNI A SUN
identifies a geographic area, as do the nanes MAU and
PACI FI C which are el enments of nanes used as fl avor
designations in the CAPRI SUN line of fruit drinks.

In its answer applicant denied the salient allegations

of the notice of opposition.

2 Al though opposer alleged a fanmily of marks in its notice of
opposition, it made no reference to such a claimin its brief
and, indeed, it presented no evidence of the existence of a
famly of marks, i.e., that it has pronoted its marks together
in such a manner that the public would regard a particul ar

el ement of the marks as the famly surnane. It appears that
opposer has nmerely used "famly of marks" as a phrase to refer
to its various CAPRI SUN narKks. In any event, to the extent

t hat opposer was attenpting to claima famly of marks, as that
termis understood in tradenmark |law, we deemthat claimto have
been wai ved.
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The record includes the pleadings; the file of the
opposed application; the testinony, with exhibits, of Robert
Sangui ly, an associ ate product nmanager of Kraft Foods, Inc.
Opposer nmade of record, pursuant to notices of reliance,
status and title copies of the followng registrations (with

the design nmarks shown in very reduced size) owned by

opposer: 3
MARK GOCDS
fruit drinks containing
CAPRI - SUN wat er and orange juice*

fruit drinks containing
wat er and appl e juice®

CAPRI SUN APPLE and design

3 The first eight of the listed registrations were pleaded in
the notice of opposition. Another of the registrations which
was pl eaded in the notice of opposition and submtted under a
notice of reliance was subsequently cancelled for failure to
file a Section 8 affidavit of use. W have not listed this
regi stration since opposer cannot rely on any rights init.
Opposer al so submtted under a notice of reliance copies of
certain of its applications. Applicant has not objected to
their subm ssion, and we have treated the pl eadi ngs as being
anmended pursuant to Rule 15(b) of the Federal Rules of GCivil
Procedure to include these applications, four of which matured
into registrations after opposer's notice of reliance was filed,
and whi ch we have |isted above as registrations. A fifth
application was abandoned for failure to file a statenent of
use.

4 Registration No. 1,130,086, issued January 29, 1980; Section
8 affidavit accepted; Section 15 affidavit received.

5 Registration No. 1,187,978, issued January 26, 1982; Section
8 affidavit accepted; Section 15 affidavit received; "Natura
Fruit Drink," "Apple,"” and the representation of apples

di scl ai med.




Opposi tion No. 91, 754

fruit drinks containing
wat er and orange juice®

CAPRI SUN ORANGE and design

fruit juice drinks
cont ai ni ng water”’

CAPRI SUN FRU T PUNCH and
desi gn

fruit drink containing
wat er and grape juicess8

CAPRI SUN GRAPE DRI NK and
desi gn

6 Registration No. 1,199,783, issued June 29, 1982; Section 8
affidavit accepted; Section 15 affidavit received; "Natura

Fruit Drink," "Orange" and the representati on of oranges

di scl ai med.

7 Registration No. 1,279,154, issued May 22, 1984; Section 8
affidavit accepted; Section 15 affidavit received; "Fruit Punch”
di scl ai med.

8 Registration No. 1,287,165, issued July 24, 1984; Section 8
affidavit accepted; Section 15 affidavit received; "G ape Drink"
and the representation of grapes discl ai ned.
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fruit drink containing
| enron juice and water?®

CAPRI SUN and design

non-al coholic fruit juice
dri nk10

CAPRI SUN MAUI PUNCH and desi gn

fruit drink containing
juice and wateril

CAPRI SUN and design

MAUI PUNCH non-al coholic fruit drinks
or ice drinksi2

CAPRI SUN MAUI PUNCH non-al coholic fruit drinks
or ice drinksi3

9 Registration No. 1,303,000, issued October 30, 1984; Section 8
affidavit accepted; Section 15 affidavit received; the design of
| erons i s disclai med.

10 Registration No. 1,567,441, issued Novenmber 21, 1989;

Section 8 affidavit accepted; Section 15 affidavit received,
"Maui Punch" discl ai med.

11 Registration No. 1,660,010, issued Cctober 8, 1991.

12 Registration No. 1,874,097, issued January 17, 1995.
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beverages, nanely soft
drinks, fruit drinks,

juice drinks or fruit

punchi4

CAPRI SUN MAUI PUNCH and desi gn

beverages, nanely soft
CAPRI SUN ALL NATURAL drinks, fruit drinks or
(stylized) fruit punch?s

Opposer also submtted a notice of reliance on certain
applications and regi strations owned by opposer's |icensee,
Capri Sun, Inc. for the marks PACI FI C COOLERI , MOUNTAI N
COOLERY’, SURFER COCLER!® and SAFARI PUNCH, 1° all for goods
identified as "fruit drinks containing water, fruit juice,

soft drinks, soda waters and aerated waters. 20

13 Registration No. 1,969,093, issued April 23, 1996; Section
2(f) as to "Maui Punch."

14 Registration No. 1,972,251, issued May 7, 1996; Section 2(f)
as to "Maui Punch."

15 Registration No. 1,990,220, issued July 30, 1996; "All

Nat ural " di scl ai ned.

16 Registration No. 1,866,532, issued Decenber 6, 1994;

"Cool er" disclai med.

17 Registration No. 1,869,857, issued Decenber 27, 1994,

"Cool er" disclai med.

18  Registration No. 1,909,411, issued August 1, 1995; "Cool er"
di scl ai med.

19 Registration No. 1,928,917, issued October 24, 1995; "Punch"
di scl ai med.

20 Two of the applications subnmitted with the notice of

reliance have since matured into registrations, and we have
accordingly listed themas registrations. Applicant has
objected to the registrations owned by Capri Sun, Inc. because
this conpany is not a party to the opposition. This objection
is not well taken. The registrations are, in fact, official
records, and therefore they are appropriate subject mtter for a
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I n addition, opposer has submtted a notice of reliance
on applicant's responses to certain of its
interrogatories. 2l

Applicant has relied on opposer's responses to certain
of applicant's interrogatories, and has nmade of record
nunmerous third-party registrations for marks which include

the term"SUN " as a suffi x.

notice of reliance. See Trademark Rule 2.122(e). Moreover,
because opposer has shown that it is in privity with the owner
of the registrations, and that its claimof damage w th respect
to the ground of likelihood of confusion is also based on these
registrations, it my rely on these registrations owned by its
exclusive licensee. See Jewelers Vigilance Coom, Inc. v.

U | enberg Corp., 823 F.2d 490, 2 USPQ2d 2021 (Fed. Cir. 1987).

21 This notice of reliance states that opposer is relying on
certain speci nens of applicant's packagi ng and pronoti onal
matter which were provided to opposer with applicant's responses
to certain of opposer's interrogatories and docunent production
requests. Applicant has objected to the introduction of these
mat eri al s because responses to docunent production requests
cannot be made of record pursuant to a notice of reliance. See
Trademark Rule 2.120(j)(3)(ii). Applicant's objection is wel
taken. We have carefully considered applicant's responses to
the interrogatories, and find that the materials were not
submtted in response to these questions, but were provided in
response to the docunent production requests. Further, we are
not persuaded by opposer's argunent that applicant has wai ved
its right to object to these materials by waiting until the
filing of its brief to raise the objection. QObjections which
woul d not be curable if seasonably raised can be raised for the
first time in the party's brief. 1In this case, the rules do not
permit the filing of a notice of reliance on docunents produced
in response to document production requests. As for opposer's
assertion that these materials were also made of record during
the testinony of its witness, that witness did not identify
these materials (nor is there reason to believe that he would be
in a position to authenticate the materials). On the contrary,
it was opposer's attorney who referred to these exhibits, and it
was he who stated that they were produced by applicant, and that
they woul d be nade of record by notice of reliance.

Thus, al though the responses to the interrogatories are
properly of record, the materials submtted with the notice of
reliance are not. W would also add that, even if these
materials were considered of record, they would not change our
deci si on herein.
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The parties have fully briefed the case, and both were
represented at an oral hearing before the Board.

Qpposer's witness testified that he is an associ ate
product manager with Kraft Foods, Inc., and that "in 1990
Kraft Foods purchased the right to distribute the CAPRI SUN
trademar k product in both nane and package formin the
United States under a |licensing agreenent." He further
stated that Capri Sun, Inc. is a wholly owned subsidiary of
Kraft Foods, and is the conpany that has the |icense from
opposer .

CAPRI SUN is a trademark used for a single serve,
ready-to-drink juice drink beverage which cones in 6 3/4
ounce pouches into which one inserts a straw. There are
currently twelve flavors of this product, with the names
STRAWBERRY COOLER, MAUI PUNCH, YO YOd , PACI FI C COOLER,

FRU T PUNCH, RED BERRY, GRAPE, W LD CHERRY, MOUNTAI N COOLER,
SURFER COCLER, SAFARI PUNCH and ORANGE. The pouches are
sol d packaged in a 10-pack cardboard carton. The primary
consuners of the goods are children aged six to twelve, and
the primary purchasers of the product are the nothers of

t hese chil dren.

According to Kraft Foods' business records, the CAPR
SUN product has been distributed in the United States since
1979. It is sold throughout the United States, primarily in
grocery stores, but also in mass nerchandi sers such as
Wal - Mart; warehouse accounts such as Samlis or Price C ub;

food service resellers who service restaurants, hotel
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chains, schools and institutions; and U S. mlitary

comm ssaries. Applicant's whol esale sales of its CAPRI SUN

fruit juice drinks rose from$65.5 nmillion in 1989 to $161.4
mllion in 1994.22 |n fact, its CAPRI SUN fruit punch

flavor is the best-selling flavor in the entire juice drink

si ngl e-serve sal es category.

Opposer currently advertises the CAPRI SUN beverages on
television, and again its pronotional figures are extensive,
w th expenditures during the period of 1989 through 1994
being, with the exception of 1992 and 1993, in excess of
$1 mllion.23 CAPRI SUN pouches are packaged as part of
Oscar Mayer Lunchabl es food packs, and these Lunchabl es
itens have been advertised in Sunday newspaper adverti sing
suppl enments. The beverages are al so pronoted through point
of sale ads, and aisle displays.

Appl i cant has not put in any evidence as to its own
mar keti ng and sal es; we note that the application was based
on an asserted intention to use the mark.

Priority is not in issue in view of opposer's
regi strations. See King Candy Co. v. Eunice King's Kitchen,
Inc., 496 F.2d 1400, 182 USPQ 108 (CCPA 1974). Nbreover
t he evidence shows that opposer began using its CAPRI SUN

mar ks, as well as many of its flavor marks, prior to the

22 Al t hough opposer submitted its sales and advertising figures
as "confidential" material, it referred to the above figures in
its (non-confidential) brief. Accordingly, we see no reason not
to repeat these figures in our opinion.

23 See footnote 4.



Opposi tion No. 91, 754

filing date of applicant's application which, in the absence
of any other evidence of use, is the earliest date on which
applicant can rely.

Wth respect to the issue of |ikelihood of confusion,
we turn first to a consideration of the marks. The only
common el enents of opposer's CAPRI SUN marks and applicant's
CALI FORNI A SUN mark is that both start with the letter "C "
and have SUN as the second word. SUN, however, is a
suggestive termfor beverages, as shown by the nunerous
third-party registrations made of record by applicant. 24
Wil e these registrations do not prove that the marks shown
in the registrations are in use (and, indeed, sone of the
regi strations have been cancell ed or have expired), they are
conpetent, in the same manner as dictionary definitions, to
show that a particular termhas a particular significance
for those in the beverage industry, and that the term has
been adopted by those in the field to convey that
significance. See Mead John & Conpany v. Peter Eckes 197
USPQ 187 (TTAB 1977). Accordingly, the nere fact that SUN

has been included in applicant's and opposer's marks is not,

24 These registrations include TEX SUN for canned fruit juices
for food purposes; WHOLE SUN for canned single strength citrus
fruit juices and frozen concentrates; DAILY SUN for canned and
frozen citrus juices; ROYAL SUN for orange flavored food drink;
DAILY SUN for canned and frozen citrus juices; SOUTHERN SUN for
fresh and reconstituted orange juice and fresh and reconstituted
fruit and vegetabl e juices; ALLSUN for concentrated fruit juice;
HAWAI | AN SUN for fruit drinks containing water and fruit punch
containing water; FLORI DA SUN for citrus-flavored fruit juices
and frozen fruit juice concentrate; GEORG A SUN and design for
frozen concentrated fruit juices; ORCHARD SUN for fruit juice
drinks containing water; and MOUNTAIN SUN for natural fruit

j uice drinks.

10
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of itself, a sufficient basis on which to find |ikelihood of
confusion. See, Cutter Laboratories, Inc. v. Ar Products
and Chem cals, Inc., 189 USPQ 108 (TTAB 1975).

When the marks are considered in their entireties, we
find that they are different in appearance, pronunciation
and connotation. W are not persuaded by opposer's argunent
that the marks convey simlar commercial inpressions. As
the dictionary definition referred to by opposer states, 25
"Capri" is "an island in ... the Bay of Naples," which is
part of Italy. California, on the other hand, is a state of
the United States. The connotation between an Italian
island and a state of the United States is very different.
Nor do we think that opposer's use of MAU PUNCH or CAPR
SUN MAUI PUNCH as "geographically suggestive flavor
desi gnations" causes its marks and applicant's mark to have
simlar comrercial inpressions. The mark MAU PUNCH has the
geogr aphic significance of Hawaii, while CAPRI SUN MAU
PUNCH wi || either conjure up the conbination of Italy and
Hawaii, or will seemto be nerely an odd juxtaposition of
geographic places. In neither case do these marks suggest
the "feeling of the west coast of the United States," as
opposer suggests.

Opposer also points to its flavor designation PACI FIC

COOLER in support of its position that its marks refer to

25 The Board may take judicial notice of dictionary
definitions. University of Notre Danme du Lac v. J.C. Gournet
Food I nports Co., Inc., 213 USPQ 594 (TTAB 1982), aff'd. 703
F.2d 1372, 217 USPQ 505 (Fed. CGCir. 1983).

11
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the west coast of the United States and particularly to
California. It is manifest that there are significant
di fferences between the mark CALI FORNI A SUN and the mark
PACI FI C COOLER per se. Nor do we find that when PACI FIC
COOLER is used as a flavor designation wth CAPRI SUN, the
overall inpression of these two marks conjures up
California, such that CALI FORNI A SUN and CAPRI SUN PACI FIC
COCOLER can be said to be simlar in appearance,
pronunci ation, connotation or comercial inpression. Wile
we recogni ze that the state of California is | ocated on the
Pacific Ocean, "Pacific" is not the equival ent of
"California.” To the extent that the flavor designation
PACI FI C COOLER on opposer's CAPRI SUN jui ce packages woul d
have a geographic connotation, it would be of the Pacific
Ccean and not California per se. Moreover, because this
flavor designation is used with CAPRI SUN, it wll, in the
same manner as CAPRI SUN MAU PUNCH, either conjure up the
conbination of Italy and the Pacific Ocean, or will seemto
be nmerely an odd juxtaposition of geographic places.
Because of the significant differences in the marks, we
find that applicant's use of CALIFORNIA SUN for cola and
ot her carbonated soda beverages is not likely to cause
confusion with opposer's marks for its identified goods.
Wil e we have considered all the other relevant duPont
factors, in this case we find that the differences between

the marks are so great that this factor outweighs all the

12
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others. See Kellogg Conmpany v. Pack-em Enterprises, Inc,,

951 F.2d 330, 21 USPQed 1142 (Fed. Cir. 1991).

13
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Deci sion: The opposition is dism ssed.

R L. Simms

E. J. Seeherman

C. E Wilters
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board
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