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Opi nion by Sinmms, Adm nistrative Trademark Judge:

Honme Care Hol dings, Inc. (opposer), a M chigan
corporation, has opposed the application of Care
Enterprises, Inc. (applicant), to register the mark CARE

HOVE HEALTH (HOVE HEALTH di scl ai med), for providing health
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care services in the home.* In the second anended

opposi tion opposer alleges that applicant's mark so
resenbl es opposer's previously used and regi stered mark CARE
HEALTH SERVI CES for providing health care services in the
home that confusion is likely.? Opposer has al so asserted
as a ground for opposition that applicant has not rendered
services under the mark in commerce. In this regard,

opposer pleads that applicant has used its mark solely in
the state of California in connection with services provi ded
solely fromCalifornia |locations to custoners in their hones
and that applicant has not rendered services under the mark
in states other than California.

In its anended answer, applicant has denied the
essential allegations of the notice of opposition but has
asserted that, contrary to the dates of use clained inits
application, applicant has used its mark since at |east as
early as February 1983. Wile applicant has admtted that
t he descriptions of services in its application and
opposer's pl eaded registration are identical, applicant has
denied that the parties' actual services are identical.

The record of this case consists of testinony (and

exhi bits) taken by both parties, applicant’s notice of

lApplication Serial No. 73/760,377, filed October 28, 1988,

cl ai m ng use since Decenber 24, 1983. The application has been
filed pursuant to the provisions of Section 2(f) of the Act, 15
U S.C. 1052(f).

2Registration No. 1, 343, 485, issued June 18, 1985, Sections 8
and 15 affidavit filed. The words HEALTH SERVI CES have been
disclainmed in the registration.
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reliance and a stipulation concerning one of applicant's
exhibits (exhibit 152). By rule, the record al so consists
of applicant's application file. The parties have filed

briefs on the case and an oral hearing has been hel d.

Opposer’s Record

Opposer, whose main offices are in Pal mBeach, Florida,
owns and operates hone health care agencies and provi des
services in the states of M chigan, Massachusetts,
Connecticut, Maryland, Virginia, Florida and California, as
well as the District of Colunbia. Opposer has approximately
1,800 enpl oyees of which 1,600 provide patient care.

According to opposer's testinony, 40 to 45 percent of
opposer's hone health care business cones fromreferrals
from physi ci ans (cardiol ogi sts, oncol ogi sts and ort hopedic
surgeons) while 30 to 35 percent cones fromdirect patient
inquiries. Opposer advertises by way of print nedia and
direct mail.

Opposer's mark CARE HEALTH SERVI CES for its honme health
care services has been used continuously since 1983. As
not ed above, opposer obtained a federal registration of this
mark in 1985. (Opposer has known about applicant and
applicant's mark since 1983 or 1984.

Wth respect to the issue of likelihood of confusion in
this case, opposer's chairman, president and chief executive

officer, M. WIlliam Mara, testified, at 30-32:
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Q \What |l eads you to believe that there
woul d be such a high Iikelihood of
conf usi on?

A.  Nunber one, the marks are
essentially identical. Nunber two, we
provi de the sanme services, and we narket
to exactly the sane referral sources.
Nunber three, our patients are elderly.
Many of themare--virtually all of them
have health problens to varying degrees.
Many of them are al one, don't have
peopl e or advisors who can assi st them
in differentiating between a variety of
provi ders.

Q Well, let's stop right there. You
told us that sonme of these, or a good
percent age of these, cone about by
referrals by doctors.

A.  Uh-huh.

Q Othopedi c surgeons, cardiol ogists
and oncol ogi st s.

A.  Uh-huh.

Q Those individuals, it would seemto
me, are famliar with health care
providers in the industry.

A.  Not necessarily. Physicians have
varyi ng degrees of awareness about hone
care providers, unless they've had

di rect experience, either favorable or
unfavorable. |It's estimated -- the
industry estimates that | ess than 25
percent of physicians, nationally, are
fully -- fully cognizant and utilizers
of honme health care services. This is a
young industry. And physici ans
awareness is a key and crucial issue.
Anot her problemis the probl em of
differentiation for many physicians who
are aware of honme health care services,
and take a |l ook in the marketpl ace that
m ght have dozens of providers, and they
have great difficulty differentiating --
if they haven't had personal experience,
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they have great difficulty in
differentiating between providers.

Qobvi ously, for a group of physicians
who, you know, don't have persona
experience, direct personal experience
with providers, you take a look in the
Yel | ow Pages, and there are 50 providers
in the marketplace. How can you
differenti ate between those providers,
particularly if there's a great deal of
confusi on about who they are, because of
simlarities in nanmes or whatnot.

Later, M. Mara testified, at 100:

Q Wuuld the doctor be nore likely to
di stinguish or differentiate between
health care services provided by Care
Heal th Services as opposed to Care Home
Heal t h; do you think?

A | -- 1 think it's a very real

possibility that a physician could get
confused between the two?

Q And why do you say that?

A. Because of the simlarity of their
names. Even in our own proceedings

t oday, you have been tripped up on the
name, you have been tripped up on the
name, | believe. | think I'm probably
the only person who doesn't get tripped
up on the nane.

According to opposer's testinony, in 1985 or 1986,
opposer purchased La Jolla Nurses Registry, a honme health
care provider, in the San Diego area. Operating under the
name La Jolla Nurses Hone Care, this conpany is now a
subsidiary of Care Health Services, Inc. M. Brittne
Sal erno, the adm nistrator of La Jolla, testified that she

i s know edgeabl e of applicant's operation in San D ego.
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Wth respect to an instance of actual confusion, she

testified, at 21, as foll ows:

A In fact, | just heard it again very
recently. | was interviewing for a
staffing coordinator position in our
office. W had put an ad in the paper
for it. And the respondents, one of the
interviewees that cane in, as soon as
she sat down, that's what she wanted to
know, if we were the sanme conpany
because she had worked for Care Hone
Heal th prior.

Ms. Salerno went on to indicate that the service mark CARE
HEALTH SERVI CES has been mnim zed in the San Di ego area
because of the confusion with applicant's mark CARE HOVE
HEALTH. Instead, opposer's subsidiary in the San D ego area
has used the nanme "La Jolla Nurses" or "La Jolla Nurses Hone
Care." Salerno, dep., 22.

Qpposer, through its officers, is aware of third-party
home health care providers operating under such nanmes and

mar ks as RES- CARE, ALL CARES and SPECI AL CARE

Applicant's Record

According to applicant's testinony, applicant has
devel oped a large chain of skilled nursing facilities, a
pharmaceutical operation in California (operating under the
name Health Care Network) and offers skilled nursing honme
heal th care services under the mark CARE HOVE HEALTH.
Appl i cant al so provides custodi al care services under the

mar k Care-at-Honme. Applicant's CARE HOVE HEALTH servi ces
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are provided wwthin the state of California, and applicant
provi des those services in the state of Chio under the mark
Anericare Honme Care but al so uses the mark CARE HOVE HEALTH
in the manner nore fully explained bel ow

Applicant first used its mark CARE HOVE HEALTH in
February 1983 in connection with skilled home health care
services. As of 1992, applicant's revenues fromits CARE
HOVE HEALTH servi ces exceeded $14 million. According to the
record, nost of applicant's clients are geriatric patients
covered under the Medicare program Applicant's w tnesses
are aware of no instances of actual confusion involving the
respective marks of the parties.

Applicant called several witnesses in an attenpt to
denonstrate the common use of the term"CARE" with respect
to home health care services. For exanple, a fornmer
enpl oyee, Ms. Sandra Joy Myers, testified to her awareness
of the use of the mark PERSONAL CARE HEALTH SERVI CES, both
wi thin and outside of the state of California, in connection
with home health care services. M. Mers also testified to
her awareness of third-party use of the mark OW + CARE in
connection wth health care services.

An advertising brochure (exhibit 153) was nade of
record during applicant's testinony period. It is noted
that on the front of this brochure applicant is identified
as "Care Honme Health Services, Inc." below which are

identified, in smaller print, applicant's operations Care
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Home Heal th and Care-at-Hone. On the back of that brochure
is printed "Rely on Care Hone Health Services ..."

Finally, M. Paula Herr, corporate vice president of
Care Hone Health, testified wth respect to applicant's
subsidiary and the use of the mark CARE HOVE HEALTH i n Ohi o.
Anmong ot her things, Ms. Herr testified that this mark al ong
wi th the mark AMERI CARE appear on signs and awni ngs of that
subsidiary's health care facilities in Chio. Also, patient
forms bearing the designation CARE HOVE HEALTH are al so used
by applicant's subsidiary and have been used since 1986.
Herr dep., 33. Further, at trade shows, applicant pronotes
the services of its Chio subsidiary under both marks
AVERI CARE and CARE HOVE HEALTH. These trade shows have

occurred in the states of Tennessee and Florida.?®

Argunents of the Parties

Opposer argues that nost of the so-called du Pont (In
re E.l. du Pont de Nemours & Co., 177 USPQ 563 (CCPA 1973))
factors favor opposer. (Opposer argues that the marks are
simlar, each being domnated by the term"CARE" with the
remai ni ng parts of the respective marks bei ng descriptive
and di scl ained. Opposer points out that both marks contain
the word "HEALTH' and argues that the marks are very simlar

in sound and appearance as well as being virtually identical

%'t is noted that Ms. Herr testified that applicant, Care
Enterprises, Inc., is now by nerger and change of nanme Regency
Heal th Services, Inc. Should applicant ultimately prevail in
this proceedi ng, applicant should ensure that appropriate
docunents evidencing this nerger and change of name are recorded
inthis Ofice with respect to this application.
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in connotation and overall comrercial inpression, with any
di fferences insufficient to distinguish the marks. Further,
opposer points out that the respective services are
identical and that, in fact, both parties belong to the sane
trade associations and are listed in some of the sane
provider directories. Wth respect to the sophistication of
the purchasers, it is the opposer's position that, when
choosi ng honme care, patients or their famly nenbers are
"often acting under a certain degree of enotional stress as
wel | as the physical debilitations caused by advanced age
and di sease.” (Qpposer's brief, 10. Wth respect to
physi ci ans, who m ght be considered nore sophisticated with
respect to the health care field than the ordinary consuner,
opposer argues that they, too, have troubl e distinguishing
bet ween various hone health care providers. Qpposer also
mai ntains that its mark is a strong one entitled to a broad
scope of protection within its field and that third-party
mar ks for which there is sone evidence of use convey

di fferent comercial inpressions (FULL CARE HEALTH SERVI CES
and PERSONAL CARE HEALTH SERVICES). Wth respect to the
limted evidence of actual confusion, opposer argues that

t he geographic overlap of the respective marks has been
limted and that opposer's efforts in the San D ego area to
m nimze the use of the mark CARE HEALTH SERVI CES and to
enphasi ze the mark La Jolla Nurses Honme Care has reduced the

| evel of confusion that woul d have ot herw se exi st ed.
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Wth respect to the secondary issue in this case--that
applicant has not used its mark in comrerce--opposer
mai ntai ns that applicant's mark CARE HOVE HEALTH i s used as
a service mark only in connection with services rendered
within the state of California and, outside of California,
at nost, as a trade nanme to identify the California conpany
that renders services in Ohio under the mark AMERI CARE
This use, according to opposer, is not use sufficient for
pur poses of federal registration.

Applicant, on the other hand, argues that confusion is
unlikely. Applicant maintains that opposer's mark CARE
HEALTH SERVICES is "extrenely weak" and should be afforded a
very narrow scope of protection. |In this regard, applicant
points to the 217 federal registrations for third-party
mar ks i ncorporating the words "CARE" or both the words
"CARE" and "HEALTH." According to applicant, these highly
suggestive words are commonly used in trademarks or service
marks in the health care industry. Applicant argues that
the marks are sufficiently dissimlar in overall appearance
to avoid likelihood of confusion. Wth respect to the
services, applicant argues that these are relatively
expensi ve services which are not purchased on inpul se. For
these services, there is a referring physician in all cases,
even where an inquiry conmes froma patient. Applicant
mai ntai ns that physicians and health care institutions are
hi ghly sophisticated in their know edge of these services

and are, therefore, unlikely to be confused. Wth respect

10



Opposi tion No. 85, 876

to the alleged instance of actual confusion noted above,
applicant contends that an inquiry froma job applicant
concerni ng opposer's affiliation does not constitute
consuner confusion. Finally, applicant argues that the
parties have coexisted for twelve years with no confusion by
physi ci ans, referring institutions or potential clients, and
t hat opposer's inaction in protesting applicant's use for
seven years after learning of applicant's mark "is highly
probative of no |ikelihood of confusion.” Applicant's
brief, 25.

Concerning the issue of use in commerce, applicant
mai ntains that, aside fromits use of the mark in nore than
one state, a service mark may be federally registered even
if an applicant has only a business establishnent in a
single state. Applicant argues that its health care
services rendered in the state of California are federally
regul ated under the Medicare program that applicant
recruits enployees for its services on a nationw de basis,
that its services are listed in a nationally distributed
directory of honme nursing services, and that applicant's
paynment sources are |ocated throughout the United States.
Mor eover, applicant points to its use of the mark CARE HOVE
HEALTH on bui l ding signs and patient forns in the state of

Ohio (as well as in the state of California).

Opi ni on

11
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Di sposing first of the secondary issue of use in
comerce, we agree with applicant that this record is
sufficient to denonstrate that applicant has satisfied the
use in commerce requirenments of the Lanham Act. Aside from
applicant's use of this mark in nore than one state, this
record fully supports registration based upon applicant's
activities solely within the state of California. Under
Section 45 of the Act, 15 USC § 1127, "use in commerce" is
the bona fide use of the mark in the ordinary course of
trade. This definitional section also indicates that a mark
is deemed to be in use in commerce on services when it is
used or displayed in the sale or advertising of services and
the services are rendered in commerce. "Commerce" is
defined as "all commerce which may lawfully be regul ated by
Congress.” In this regard, it is not necessary that such
services be rendered in nore than one state to satisfy the
use in conmerce requirenent. Larry Harnon Pictures
Corporation vs. The WIlians Restaurant Corporation, 18
USPQ2d 1292, 1295 (Fed. Cr. 1991), cert. denied, 502 U S.
823 (1991)). As applicant has noted, its services are
certified by the federal Medicare program and governed by
federal regulations. Applicant's paynent sources include
i nsurance conpanies |located in many states. Applicant's
revenue from services rendered under its mark exceeded $15
mllion in 1992, and applicant has advertised or otherw se
pronoted or listed its services beyond the state of

California. Finally, even if this use were considered

12
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insufficient use in comerce to satisfy the requirenents for
registration (and we do not believe it is), applicant’s
mar k, as noted above, has al so appeared prom nently on forns
as well as marketing brochures distributed in Chio. There
is no question but that applicant's services have had an
effect on commerce which nmay be regul ated by Congress.

Turning to the central issue of |ikelihood of
confusion, we note that priority is not an issue. Hewett-
Packard Conpany v. Hunman Performance Measurenent, Inc., 23
UsSPQ2d 1390, 1394 (TTAB 1992).

After careful consideration of this record and the
argunents of the parties, we agree with opposer that these
mar ks, applied to essentially identical services, are so
simlar that confusion is likely. Conparing the marks in
their entireties, they differ only in their descriptive
conponents. W agree with opposer that, as used, the marks
CARE HEALTH SERVI CES and CARE HOVE HEALTH have very sim|ar
overall commercial inpressions. The fact that both nmarks
begin wwth the word "CARE" and contain the comobn word
"HEALTH" is significant. Although the purchase of hone
health care services is not normally an inpul sive deci sion,
we believe that even relatively sophisticated professionals
and referring institutions are likely to be confused because
of the simlarities of the marks CARE HEALTH SERVI CES and
CARE HOVE HEALTH.

Wi | e we have based our decision on the issue of

l'i kel i hood of confusion by conparing the registered mark and

13
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applicant's applied-for mark, we note that in sone of
applicant's pronotional literature it uses the nanme or mark
"Care Honme Health Services." This use tends to nmake it nore
simlar to opposer’s registered mark CARE HEALTH SERVI CES.

Wil e we have considered the evidence of third-party
use of allegedly simlar marks as well as the numerous
third-party registrations of record, we are persuaded by
this record that persons famliar with opposer's CARE HEALTH
SERVI CES hone care services who then encounter applicant's
CARE HOVE HEALTH hone care services are likely to believe,
even if they notice the mnor differences in the marks, that
t hese services emanate fromor are otherw se sponsored or

rendered by the sane entity.

Deci sion: The opposition is sustained on the ground of
I'i kelihood of confusion; the opposition is dismssed with
respect to the issue of use in commerce; registration to

applicant is refused.

R L. Simms

14
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T. J. Quinn

C. L. Wialters

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board
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