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Qpi nion by Simms, Adm nistrative Trademark Judge:

Forrest Keeling Nursery, Inc. (applicant), a M ssour
corporation, has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to register the mark shown

bel ow
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for live plants, trees and shrubs.! Pursuant to request of
t he Exam ning Attorney, applicant has disclainmed the words
“root production nethod” apart fromthe mark as shown.
Appl i cant has also indicated that the drawing is lined for
the color yellow and that this color is a feature of its
mar K.

The Exam ning Attorney has refused registration under
Section 2(d) of the Act, 15 USC 81052(d), on the basis of
Regi stration No. 1,827,119, issued March 22, 1994, for the
mark RPM for fertilizer for horticultural purposes. Briefs
have been filed but no oral hearing has been requested.?

We affirm

Applicant argues that the registered mark is “a
deci dedly weak mark” (Response, p. 3, filed June 27, 1996)
because the letters RPM are the subject of eighty-seven
marks in various classes with four in the sane class as
registrant’s goods (Class 1) and four being in applicant’s
class (Class 31). Applicant argues that these letters are
al so not the domnant part of its owm mark. Wth respect to
t he goods, applicant contends that the goods “are different
even if sonewhat related.” Response, p. 5, filed June 27

1996. Applicant also contends that its purchasers are

1 Application Serial No. 74/682,940, filed June 1, 1995,
claimng first use in comrerce since June 1992.

2 For its brief, applicant sought to rely upon its responses to
various O fice actions. On Cctober 24, 1996, the Board accepted
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sophi sticated consuners such as | andscape professionals,
arborists, foresters and naster gardeners.

The Exam ning Attorney, on the other hand, argues that
the letters RPM are the dom nant feature of applicant’s
mark. In this regard, the Exam ning Attorney also refers to
a brochure submtted by applicant on June 27, 1996, wherein
applicant repeatedly uses the superscript TM next to the
letters RPM Wth respect to the eighty-seven third-party
regi strations noted by applicant, the Exam ning Attorney
states that applicant has not submtted any copies of those
regi strations in support of applicant’s argument. Wt hout
subm tting any copies herself, the Exam ning Attorney notes
that sonme of these third-party registrations cover such
di verse goods and services as aninmal feed and nortgage
banki ng services. The Exam ning Attorney concl udes that
there is no evidence that the registered nark is a weak one
in the gardening, |andscaping or forestry fields.

Wth respect to the goods, the Exam ning Attorney
contends that they are closely related products which are
used together. In this regard, the Exam ning Attorney has
attached various third-party registrations show ng the sane
mark registered for both living plants on the one hand and
fertilizers on the other. For exanple, the registered mark

AMERI CAN GARDEN is registered for fertilizers and live

applicant’s request to do so as conplying with Trademark Rul e
2.142(b)(1).



Serial No. 74/682, 940

pl ants, flowers, shrubs and trees. The Exam ning Attorney
has al so attached a photocopy of a Burpee Gardens catal og as
wel | as telephone directory advertisenments showi ng that the
respective goods are offered by the sane conpani es.

We agree with the Exam ning Attorney that applicant’s
mark so closely resenbles the registered mark that confusion
is likely. Conparing the marks in their entireties, it is
not inproper to give |lesser weight to disclainmed and
descriptive matter. In this regard, we agree with the
Exam ning Attorney that the letters RPMin applicant’s mark
are significant in creating the comercial inpression
engendered by applicant’s mark. The letters are the nost
prom nent literal portion of applicant’s mark.

Wth respect to the goods, we believe that the
Exam ning Attorney has satisfactorily denonstrated that
fertilizer and live plants, trees and shrubs are rel ated
goods which may cone fromthe sane source. As the Exam ning
Attorney has noted, the goods of applicant and registrant
need not be identical. They need only be related in sone
manner, or the conditions surrounding their marketing be
such that they could be encountered by the sanme purchasers
under circunstances that could give rise to the m staken
belief that the goods cone fromthe sane source. Al so,

W thout any restriction in the respective descriptions of

goods, we can give no weight to applicant’s argunent
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concerning the sophisticated nature of its purchasers. W
must assune that these goods are sold to average purchasers
for these goods, including the general public. Consuners
famliar with registrant’s RPMfertilizer who then encounter
applicant’s mark used in connection with live plants, trees
and shrubs are, we believe, likely to think that these
products conme fromthe sane source.

Decision: The refusal of registration is affirned.

R L. Simms

G D. Hohein
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