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Before Simms, Seeherman and Hairston, Adm nistrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Roseway Transportation Inc. has appealed fromthe
Exam ning Attorney's refusal to register ROSE WAY and
design, as shown below, for "freight transportation by truck

and ot her internmodal neans."!

1 Application Serial No. 74/592,435, filed October 31, 1994,
and asserting first use and first use in comrerce as of July 1,
1994.
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Regi strati on has been refused pursuant to Section 2(d) of
the Trademark Act, 15 U. S.C 1052(d), on the ground that
applicant's mark, as used on its identified services, so
resenbl es the mark ROSE TRANSPORT and desi gn, shown bel ow,
regi stered, with a disclainmer of the word "Transport"” for
"transportation of goods by truck," as to be likely to cause

confusion or mstake or to decei ve.

o

Applicant and the Exam ning Attorney have filed briefs,

but an oral hearing was not requested.

In any likelihood of confusion analysis, tw key
factors are the simlarities of the marks and the simlarity
of the services.

Wth respect to the services, we find that they are in
part identical, applicant's identification including
"freight transportation by truck” and the registrant's
being for "transportation of goods by truck."”™ There is no
di spute that the registrant's identification would enconpass

the transportation of freight.?

2 W also take judicial notice of the dictionary definitions of
"freight": "goods carried by a vessel or vehicle; Iading;"
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Because these services are legally identical, we nust
assune that they are offered to the sane cl asses of
custoners through the sanme channels of trade. W note that
applicant has submtted a Dun & Bradstreet report which
states that the registrant "sells to Mul ch Manufacturing and
sonme industrial concerns,” and that it is related, through
common principals, with this conpany. Applicant al so asserts
that an enpl oyee of registrant stated to applicant that the
majority of its transportation services was for Milch
Manuf acturing.® As a result, applicant argues that
applicant's and registrant's services are offered in
di fferent channels of trade, and that such channels of trade
are likely to continue.

The problemw th applicant's position is that the
question of likelihood of confusion nust be determ ned on
the basis of the identification of goods or services set
forth in the subject application and the cited registration.
See Inre WIliam Hodges & Co., Inc., 190 USPQ 47 (TTAB
1976). Thus, for purposes of our analysis, we nust consider
that registrant's services are offered to all customers, and
t hrough all channels of trade, which are appropriate for
such services. W would also point out that neither the Dun

& Bradstreet report, nor the statenent of registrant's

"goods transported as cargo by a conmercial carrier, as

di stingui shed from baggage, mail, and express." The Anerican
Heritage Dictionary of the English Language, New Coll. ed.
1976) .

g The Exam ning Attorney has not raised any evidentiary

obj ections to these subnmi ssions, and we will therefore deem any

obj ections to have been wai ved.
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enpl oyee reported by applicant, show that registrant's

services are offered exclusively to Miul ch Manufacturing.

Thus, even based on the evidence of record, we nust concl ude
that registrant's services are offered to the rel evant
public.

We turn now to a consideration of the marks, keeping in
m nd that "when marks woul d appear on virtually identical
goods or services, the degree of simlarity necessary to
support a conclusion of likely confusion declines.”" Century
21 Real Estate Corp. v. Century Life of Anerica, 970 F.2d
874, 23 USPQ2d 1698, 1700 (Fed. G r. 1992). Applicant has
provi ded a detailed analysis of their differences, pointing
out, for exanple, that in the cited mark the rose appears in
pl ace of the letter "O" in ROSE, while in applicant's mark
the rose is to the right of ROSE WAY. And, obviously, one
mark has the word TRANSPORT whil e the other has the word
WAY. Despite, these differences, however, we find that the
mar ks convey the sanme commercial inpression. ROSE is the
first word of both marks, and the inportance of this word is
reinforced in both marks by the rose designs. The
addi ti onal words TRANSPORT and WAY have | ess source-
indicating significance. TRANSPORT is clearly descriptive
of the registrant's transportation services, as evidenced by
the fact that it has been disclainmed. WAY has a suggestive
significance with respect to applicant's transportation
services, neaning "a course affordi ng passage from one pl ace

to another; a road, path, or highway"; "a course that is or
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may be used in going fromone place to another"; and
"progress or travel along a certain route or in a specific
direction.” It may also indicate "the manner of doing
sonet hing or a course of action."?

Thus, while we have conpared both marks in their
entireties, the word ROSE and the reinforcing rose design
must be considered the dom nant parts of both marks.
Further, because ROSE is an arbitrary termfor freight

> even if consumers realize that

transportation services,
applicant's mark has the term WAY, while registrant's mark
has the term TRANSPORT, they are likely to assune that they
are variant marks which both indicate services emanating
froma single source. As for the differences in the

| ocation of the rose design, or the slight differences in
typescript used in the two marks, such differences are not
likely to be renmenbered by consuners, who do not, under
actual marketing conditions, have the |uxury to nmake side-
by-si de conpari sons between marks, and instead nust rely on

hazy past recollections. See Dassler KG v. Roller Derby

Skate Corp., 206 USPQ 255 (TTAB 1980). Again, even if these

* The Anerican Heritage Dictionary of the English Language, New

Coll. ed. (1976). The Board may take judicial notice of
dictionary definitions. University of Notre Dane du Lac v. J.C.
Gournmet Food Inports Co., Inc., 213 USPQ 594 (TTAB 1982), aff'd.
703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983).

> Applicant has asserted that there is no evidence that ROSE

TRANSPORT and design is a famous mark, and we agree with this
position. However, a mark may be considered to be "strong" even
if it is not fanbus. Thus, it is well-established that invented
words and arbitrary marks are given a broader scope of
protection w thout proof of fane.
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m nor differences were noticed, consuners are likely to
assunme that the marks are variants of each other, but that
both identify a single source for the services.

Applicant has argued that the services of freight
transportation by truck and other internodal neans are not
i npul se purchases, but are chosen with carefu
consideration. W do not disagree wth this statenent.
However, even careful purchasers are not inmune from
confusi on when very simlar marks are used on identical
services. Thus, one who has heard good reports of ROSE
TRANSPORT for transportation of goods by truck is likely,
for the reasons stated above, to assunme, upon seeing an
advertisenment for ROSE WAY and design for freight
transportation by truck services, that these services
emanate fromthe sane source.

Finally, applicant asserts that there has been no
evi dence presented of actual confusion. However, the
absence of such evidence is not probative the confusion is
not likely to occur, particularly in this case where
applicant has used its mark only since July 1994, and where
we have no information as to the extent of applicant's use,
whether it is operating in the sane trading areas as
regi strant, and so on. W also point out that we have had
no opportunity to hear fromthe registrant as to whether it

has experienced any instances of confusion.
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Decision: The refusal of registration is affirned.

R L. Simms

E. J. Seeherman

P. T. Hairston
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board



